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Abstract
What explains the variation in who is held accountable for the commission of atrocities
during conflict? This paper unpacks the dilemma parties to a conflict face in the
era of a Court of last resort: how to minimize the accountability they face when
ignoring the international community may provoke intervention. While much of the
literature remains divided about the effects of international law and the mechanisms
by which it shapes domestic political behavior, I suggest that under certain conditions,
international criminal tribunals in particular can have important effects. Using insights
from a formal model, I argue that the domestic processes established under the shadow
of tribunals like the International Criminal Court are reflective of international and
domestic power politics that can hurt or, under some conditions, actually help those
most responsible for atrocity.
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Introduction

In 2012, the peace negotiations between the Colombian government and the Fuerzas Armadas Revolicionarias de Colombia (FARC) became public knowledge, as the administration
of President Juan Manuel Santos began seeking to alter the Colombian constitution in order
to pave the way for an agreement that could end the longest running civil war in the Western
hemisphere. The constitutional amendment, the Legal Framework for Peace, provided the
executive with the authority to prioritize and even suspend cases and sentences against members of armed groups (International Center for Transitional Justice 2016). In response, the
International Criminal Court’s (ICC) Office of the Prosecutor released an unprecedented 93page report, outlining the status of its involvement in Colombia and providing a preliminary
analysis of existing domestic proceedings. The Prosecutor’s report responded directly to the
Santos Administration’s efforts to alter the constitution with a thinly veiled threat: “[t]he
Legal Framework for Peace will likely impact the conduct of national proceedings relating
to crimes falling under the ICC’s jurisdiction and the admissibility of cases before the ICC
... [the Prosecutor’s Office] would view with concern any measures that appear designed to
shield or hinder the establishment of criminal responsibility of individuals for crimes within
the jurisdiction of the Court” (Office of the Prosecutor 2012, 64). It became the first of
many public statements by the Prosecutor’s Office during the peace process and subsequent
implementation period, all with the same implication: peace without accountability could
lead to intervention.1
The Santos Administration knew the country faced the prospect of ICC intervention—
Colombia had been publicly under preliminary examination by the Prosecutor since 2006.
As early as 2010, administration officials had begun preparing to address the preliminary
examination in the event that peace negotiations were successful. Legal advisors prepared a
memo laying out four options for addressing the ICC’s involvement: (1) the ICC Prosecutor
1

These threats took the form of statements made in press releases, speeches, letters to members of the
Colombian government, and an op-ed published in a Colombian magazine.
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herself could choose not to seek to open cases in the “interests of justice,” (2) the UN Security
Council could pass a resolution deferring ICC involvement in Colombia, (3) Colombia could
begin the process of leaving the ICC, or (4) Colombia could show that it was able and willing
to hold those most responsible for atrocities accountable for their actions, thus complying
with its international obligations (Hayner 2018). The first two options required lobbying
international actors with no precedent for success, and the third would have no effect because
of the Court’s retroactive jurisdiction. Santos chose compliance (Hayner 2018). Later, as
negotiations between the government and the FARC progressed and the issue of justice
became the focus, negotiators from both the FARC and the government used the threat of
Court intervention to try to make demands of one another.2
What explains the variation in who is held accountable domestically for atrocities committed during conflict? Can international institutions change domestic political calculations
about justice, and if so, to what end? In this paper, I argue that international tribunals like
the ICC pose a unique threat to parties negotiating about justice. The threat of intervention
from a tribunal can help shape the outcome of such negotiations, in turn altering what I call
the justice gap, the difference between the accountability parties “deserve” for the crimes
they have committed during conflict and the accountability they actually face. The capacity of tribunals like the ICC, however, plays an important role in explaining why and how
they have an effect. While strong tribunals provide credible threats that justice not served
domestically will be faced internationally, tribunals that are vulnerable can succumb to the
dynamics of domestic power politics. Whether or not a tribunal is vulnerable—and to what
extent—determines how this type of international institution can shape the justice gap.
The next section of this paper reviews existing arguments about the emergence of domestic accountability for human rights violations and the role of international law and courts.
2

One interview subject, who participated in negotiations on behalf of the Colombian government, explained that at the initiation of negotiations about justice, the government negotiators told the FARC that
“you have already all the sentences [in absentia]. ... Then you have all the obligations derived from our own
constitution and legal regime. And then you have, on top of that, the ICC and the Inter-American System
of Human Rights. So we have all these obligations and that’s there, that’s part of it all, that’s not going to
change” (Author interview, 2019). For examples from the FARC, see, e.g., El Espectador (2018).
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Section 3 explores the ICC in detail, explaining its role as a unique kind of international
institution. Sections 4 and 5 outline the theoretical argument using a series of formal models
to show how the threat of ICC intervention can shape negotiations about justice. I outline
several key empirical implications of the model, which can be used to generate testable hypotheses. Section 6 provides preliminary evidence in support of one empirical implication,
using cross-national data on peace agreement provisions and novel data on the threat of ICC
involvement. Section 7 concludes.

2

International and Domestic Transitional Justice

Transitional justice is defined as the “formal and informal procedures implemented by a group
or institution of accepted legitimacy around the time of a transition out of an oppressive or
violent social order, for rendering justice to perpetrators and their collaborators, as well as to
their victims” (Kaminski, Nalepa & O’Neill 2006, 295).3 Within the scope of this definition
of transitional justice fall various transitional justice processes, including “both judicial and
non-judicial mechanisms, with differing levels of international involvement...and individual
prosecutions, reparations, truth-seeking, institutional reform, vetting and dismissals, or a
combination thereof” (United Nations Security Council 2004, 6).
There are a number of theories about the development and implementation of domestic
transitional justice mechanisms, many of which were born in the wake of the third wave
transitions to democracy in Eastern Europe and Latin America (Kritz 1995, Barahona de
Brito, González-Enríquez & Aguilar 2001, Roht-Arriaza 2005, Nalepa 2010). The literature generally focuses on the causes and consequences of implementing domestic transitional
justice. Some argue that the relative power of incoming and outgoing elites determine the
3

Kaminski, Nalepa & O’Neill (2006) separate transitional justice into two general categories: endogenous
transitional justice, or “the procedures are administered by the society itself, without external intervention,”
and exogenous transitional justice, or transitional justice “administered from the outside, typically by agents
who were not engaged in the conflict, and often under the auspices of an ongoing institution” (295-6). While
in many cases this is a useful distinction to make, for the purposes of this paper, which deals with the
ways that exogenous transitional justice can affect transitional justice at the local level, the aforementioned
distinction is unnecessary.
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timing and nature of the justice implemented (Huntington 1991, Huyse 1995). Essentially,
the greater the strength of old elites relative to new ones, the less likely it is for new elites to
pursue “harsh” forms of justice (Huyse 1995, 78).4 Other theories focus on the institutional
structure of the new democratic environment, with a particular emphasis on post-transition
elections. Elites implement transitional justice policies, according to this argument, with an
eye towards future, leveraging what they know about their opponents’ behavior under autocracy to gain an electoral advantage in the new democratic arena (Nalepa 2010). Still others
emphasize the external pressure placed on regimes in transition, particularly focusing on
inter-governmental organizations, courts, and civil society movements (Fletcher, Weinstein
& Rowen 2009, Kim 2012).
Increasingly, the literature on justice and accountability in the wake of widespread human rights violations has expanded beyond the classic context of democratic transitions to
include transitions from conflict to peace. While much of this literature focuses on canonical
cases like Rwanda’s gacaca courts (Waldorf 2010, Loyle 2018), recent work on justice and
conflict has proliferated. Some arguments, like those centered around bottom-up demand for
accountability (Samii 2013, Dancy, Marchesi, Olsen, Payne, Reiter & Sikkink 2019), are similar to those made in the context of democratic transitions. Others focus on the unique nature
of conflict for transitional justice outcomes. The underlying causes and ultimate outcomes of
conflict—particularly whether the conflict ends in a victory (and by whom), peace agreement,
or ceasefire—are associated with different forms of post-conflict justice (Binningsbø, Loyle,
Gates & Elster 2012, DeTommaso, Schulz & Lem 2017, Dancy 2017, Cox 2020). However,
few have focused on justice and accountability in the context of peace negotiations directly.
That is, while many have found that conflict outcome is important for determining when
and what kind of justice is implemented, scholars have not yet explored the dynamics of
negotiated justice in particular.
An exception is Hayner (2018), who suggests that human rights violations and war crimes
4

These old elites may exist in executive ministries, the military or police, or governing coalitions.
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have been addressed during peace negotiations for several reasons. First, it is a result of
the demand for justice from the negotiating parties themselves, particularly those who feel
wronged or who are trying to safeguard their political futures. Second and relatedly, it is
a function of the participation of certain actors in the negotiations, including those who
committed violations, but also civil society and victim’s organizations. Finally, Hayner
suggests that international courts can play an important role: “the direct engagement of the
ICC, in particular, has had a considerable impact on several peace processes” (Hayner 2018,
21). She nevertheless notes that trials are rare, and when they happen, they are often years
after the peace agreements, though she suggests that is due to weak or compromised judicial
institutions rather than the negotiations themselves. In this paper, I focus on the effect of
international courts specifically and argue—in contrast to Hayner—that it is the negotiating
parties’ ability to manipulate both domestic and international justice processes that shapes
the outcome of negotiations.
In international relations, transitional justice has primarily been studied by scholars seeking to understand compliance with international human rights and humanitarian law. While
realists have argued that states simply comply with international law when it is in their interests to do so (Chayes & Chayes 1995, Downs, Rocke & Barsoom 1996), constructivists claim
that states comply because of changing commitments to human rights norms (Finnemore
& Sikkink 1998, Keck & Sikkink 1998, Sikkink 2011). In her work on the topic, Sikkink
(2011) explains how the internalization of these norms—driven primarily by the work of
transnational and domestic human rights organizations and supported by an international
community increasingly opposed to impunity—has led to a “justice cascade,” giving rise to
a wave of domestic prosecutions of human rights violators (Sikkink 2011).
Others have suggested that human rights law and the institutions developed to support it
can help solve cooperation or collective action problems (Chapman 2007, Martin & Simmons
2012). They do so by emphasizing the role that credible commitments play in ensuring
state compliance (Simmons & Danner 2010), and exploring how domestic institutions can
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influence state behavior related to human rights (Hillebrecht 2014), though these claims
remain contested (Huneeus 2011, Chapman & Chaudoin 2013).5 In general, debates about
whether international law has any effect on domestic human rights practices have continued
to rage (Hafner-Burton & Tsutsui 2007, Conrad & Ritter 2013, Appel 2018).
International criminal tribunals specifically, as institutions created to promote and uphold international humanitarian law directly, have become a particular point of contention.
Scholars in both international relations and law have attempted to determine if tribunals have
any effect on conflict duration and termination, what has come to be known as the “peacevs-justice divide” (Akhavan 2013, Vinjamuri & Snyder 2015, Prorok 2017, Hayner 2018).6
The focus on the peace-vs-justice divide, while important for understanding the normative
implications of tribunals themselves, has limited our understanding of the links between international institutions and the domestic politics of accountability. Only recently have scholars
moved past the peace-vs-justice divide and begun to explore these other connections, focusing, for example, on public opinion and the domestic demand for justice (Zvobgo 2019, Dancy,
Dutton, Alleblas & Aloyo 2019).
Others have turned their attention to the mutually supportive and/or competitive relationships that can develop between international and domestic justice institutions (Subotić
2009, Kersten 2016, Hillebrecht & Straus 2017, Clark 2018). Much of this literature specifically focuses on the ICC and the principle of complementarity, which explains that states
facing ICC investigations are given the first shot at investigating crimes and holding those
most responsible for the worst offenses accountable through domestic proceedings.7 The
ICC can find a case admissible only when the state in question is either “unwilling or unable
genuinely to carry out the investigation or prosecution” (Rome Statute of the International
5
For several comprehensive reviews of this literature, see Martin & Simmons (2012) and Hafner-Burton
(2012).
6
In the domestic politics arena, scholars have also focused on the question of peace-vs-justice, instead emphasizing the relationship between tribunals and regime change, especially for repressive autocrats
(Gilligan 2006, Escribá-Folch & Wright 2015, Nalepa & Powell 2016, Krcmaric 2018).
7
An exception is Subotić (2009), who focuses on the International Criminal Tribunal for the Former
Yugoslavia (ICTY), though the penultimate chapter addresses implication for the ICC.
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Criminal Court 1998, Art 17(1)(a)).8
The Court’s role in addressing complementarity concerns has been controversial due to
claims surrounding both the substance of complementarity decisions specifically9 and the
(un)intended effects of the complementarity system more generally.10 Particularly controversial has been the concept of positive complementarity, the idea that “[r]ather than competing with national systems for jurisdiction, [the Prosecutor’s Office] will encourage national
proceedings whenever possible.”11 Nevertheless, political elites are aware of and take into
consideration questions of complementarity when assessing the prospect of being subject to
a Court investigation (Kersten 2016, Hillebrecht & Straus 2017, Clark 2018).
This paper builds on the extant literature by looking at how the prospect of intervention
by an international tribunal like the ICC affects the dynamics of negotiated accountability
at the domestic level, and to what end. Understanding if and how the promises of positive complementarity, accompanied by the threat of direct intervention, shape negotiations
surrounding domestic transitional justice is crucial for understanding the link between the
international and domestic politics of accountability for widespread atrocity. This paper contributes to that understanding by taking seriously the interests of domestic political elites
vis-á-vis one another while acknowledging that the international “shadow of the ICC” provides an important explanation for how domestic political elites behave and what justice
mechanisms they agree to implement.
8
Nouwen (2013) challenges the commonly used definition of complementarity entirely, distinguishing
between three understandings of complementarity, and explaining that only one of those understandings—
complementarity as a legal admissibility criterion—is actually outlined in the Rome Statute. Clark (2018)
further challenges the Court’s claims about complementarity, arguing that the Court is often times acts as
a competitor to domestic justice institutions rather than a complement.
9
See Clark (2011) and Clark (2018), but also Peskin (2009) and Stewart (2015).
10
See, e.g., Lake (2014) and Dancy & Montal (2017).
11
See Moreno-Ocampo (2004) as quoted in Nouwen (2013), p. 20
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3

Why the International Criminal Court?

The question this paper seeks to answer is how, if at all, the threat of intervention by a
tribunal influences negotiations about domestic justice. Intervention (or the threat of it)
by the ICC’s Office of the Prosecutor is the perfect framework through which to investigate
this question because of the features of the Court that provide specific mechanisms by which
it can impact conflict-associated political elites. The International Criminal Court as an
institution is unique in that, unlike many of its regional and supra-national predecessors it
is charged with holding individuals, rather than states, accountable for atrocities committed
during conflict (Simmons & Danner 2010, Cronin-Furman 2013).12 There are three mechanisms by which situations are referred to the Court: (1) an Article 14 referral by a state
party to the Rome Statute, (2) a referral by the UN Security Council, and (3) a referral
by the Office of the Prosecutor itself using its propio motu authority (Rome Statute of the
International Criminal Court 1998).13 Thus, the Office of the Prosecutor is authorized to
initiate proceedings regarding situations in the states party to the Rome Statute without
relying exclusively on referrals from the states themselves. Only referrals by the United Nations Security Council (as occurred with Sudan and Libya), can explicitly address situations
in states not party to the Rome Statute, though the increasingly internationalized nature
of the situations investigated by the Prosecutor has raised questions about the scope of the
Court’s jurisdiction, even for the Prosecutor’s Office itself.14
Additionally, the Court “does not recognize any of the immunities traditionally accorded
to heads of state and other senior officials under international law. In fact the treaty overrides
12

The Court’s immediate predecessors, the ICTR and ICTY, were also charged with holding individuals
accountable, but were limited to investigating crimes committed during specific conflicts.
13
Note that the term “situation” is used to describe the entire context of Court involvement in a particular area. That is, the Office of the Prosecutor investigates “situations,” but brings cases against specific
individuals as the process moves beyond the investigation phase.
14
For example, the referral of the Rohingya crisis in Myanmar, a state not party to the Rome Statute, via
the involvement of Bangladesh, a state party to the Rome Statute, has called this into question (Barron 2018).
The self-referral of the situation in Palestine by Palestinian authorities has raised additional jurisdictional
concerns for the Prosecutor’s Office, particularly because Israel is not a state party to the Rome Statute
(https://www.icc-cpi.int/palestine).
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any immunities that states may grant to presidential, parliamentary, or legislative officials in
their domestic systems” (Simmons & Danner 2010, 230).15 While the Court has only issued
35 arrest warrants and 9 summons to appear, proceedings have been initiated against 14 highlevel government officials—including 4 current and former heads of state—and numerous
leaders and high-ranking members of non-state armed groups. Only the United Nations
Security Council has the authority to suspend a Court investigation, and only in instances
when investigations are believed to pose a threat to international peace and security.16
For the purposes of my argument, however, the most important feature of the Court is
the provision of the Rome Statute designed to incentivize state participation: the complementarity principle. The Court is meant to “supplement—not supplant—domestic criminal
law prosecutions” (Simmons & Danner 2010, 230). One can think of the complementarity
principle, especially the promises of positive complementarity, as essentially the carrot that
accompanies the stick of direct ICC intervention.
Figure 1: ICC Involvement Around the World (January 31, 2019)

15

Simmons & Danner (2010) also note several other important features of the Court, including that the
Rome Statute does not allow states to accept the Court’s jurisdiction on a case-by-case basis, and it does
not allow states to make reservations to its provisions.
16
See Rome Statute of the International Criminal Court (1998). This was the second option considered
by the Santos Administration in memo described in the Introduction. But note that there has never been a
successful challenge to ICC intervention on these grounds (Clark 2018).
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While the Court has been accused of having an “Africa bias,” (Mills 2012) as Figure 1 shows,
the Prosecutor’s reach is global. Figure 1 outlines where the Court has been involved since the
Rome Statute went into effect: the countries shaded in blue are those situations where Court
involvement is ongoing, while countries with the cross hatched shading are those implicated
by Court involvement elsewhere. The countries shaded in black are those situations where the
Prosecutor has declined to request the opening of a formal investigation.17 Countries without
ongoing Court involvement that have nevertheless been implicated by the involvement of the
Court include, among others, the United States (Afghanistan), Russia (Ukraine), and Israel
(Palestine).18
Figure 2: ICC Involvement over Time by Referral Type (2002-2019)
ICC Involvement by Referral Type (2002 − 2019)
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Figure 2 narrows in on those countries where the Court has been involved directly, showing where and when the Court has been involved, and via what referral mechanism. As
17

The Prosecutor’s involvement in the “Situation in Iraq/UK” is depicted on this map but not included
in any future analysis because of the exclusively international nature of the conflict. That is, because Iraq is
not a state party to the Rome Statute, while the United Kingdom is, the Prosecutor’s Office is only involved
in Iraq as it relates to the commission of atrocities by UK forces and is only involved in the United Kingdom
as it relates to commission of atrocities in Iraq.
18
In a controversial decision in April 2019, the Court’s Pre-Trial Chamber unanimously rejected the
Prosecutor’s request to initiate an investigation into war crimes and crimes against humanity allegedly
committed in Afghanistan (Singh 2019, Hansler 2019). In March 2020, the Appeal’s Chamber overruled the
Pre-Trial Chamber’s decision and authorized the Prosecutor’s Office to initiate a formal investigation.
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noted above, there are only two situations where the Court has become involved via a UN
Security Council referral: Sudan and Libya. The Article 14 and propio motu referral mechanisms are far more common, with the number of propio motu initiations having increased
in recent years. Three preliminary examinations have been closed without proceeding to a
formal investigation: South Korea, Honduras, and Gabon.
The stages of Prosecutor involvement include: (1) the opening of a preliminary examination, (2) the initiation of a formal investigation, (3) the issuing of arrest warrants, (4)
holding trials, and (5) securing convictions. Preliminary examinations actually precede active investigations in a situation—they primarily involve determining if crimes subject to
the Court’s jurisdiction have occurred and if cases involving the prosecution of those crimes
are admissible before the Court. A situation may remain in the preliminary examination
stage for many years, it may be closed19 , or it may result in a formal investigation. A formal
investigation involves the collection of evidence and building of cases against individuals for
the alleged commission of crimes covered by the Court’s jurisdiction, often but not exclusively those outlined in the preliminary examination analysis. While the Court’s Office of
the Prosecutor is primarily responsible for conducting preliminary examination activities,
it must request and receive authorization from the Court’s Pre-Trial Chamber to begin a
formal investigation. Once a formal investigation begins, the Prosecutor can request that
the Court issue arrest warrants or summons to appear for suspects who, if arrested and the
charges are confirmed, subsequently appear at trial.20 After trials are held and convictions
or acquittals are secured, the Prosecutor or defense may file any necessary appeals that, once
exhausted, result in a final judgement.

19

But one need look no further than Figure 1 to see how rare it is that preliminary examinations are
closed.
20
The difference between a warrant and a summons to appear is that a summons to appear allows those
wanted for trial to ostensibly appear voluntarily. However, as the Court’s website makes clear, “if not, an
arrest warrant may be issued” (https://www.icc-cpi.int/about/how-the-court-works). The period between
the issuing of arrest warrants and the beginning of trial is called the pre-trial stage, and includes the filing of
any pre-arrest legal submissions, but also the confirmation of charges hearings once the suspect is arrested.
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Figure 3: Extent of ICC Involvement over Time (2002-2019)
Extent of ICC Involvement (2002 − 2019)
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Note: The “treatment levels” indicate the various stages of OTP involvement in each country. Darker shades mean higher
stages of involvement, where 0 is no involvement, 1 is preliminary examination, 2 is formal investigation, 3 is arrest warrants,
4 is trials, and 5 is convictions.

Figure 3 provides a country-by-country breakdown of the extent of involvement by the
Office of the Prosecutor for the countries where the Court is involved. While many of the
countries where the Office of the Prosecutor has recently become involved are still in early
stages, as Figure 3 shows, there is wide variation in how long a preliminary examination
lasts before either a formal investigation is opened or the preliminary examination is closed.
In countries like Uganda and the Democratic Republic of Congo, formal investigations were
opened shortly after the Prosecutor became involved, while in Colombia and Afghanistan
preliminary examinations have moved slowly. In the countries like Venezuela and Sudan,
where the preliminary examination moved particularly quickly and a formal investigation
was initiated in the same year, only the formal investigation is included.
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4

The Baseline Models

Formal theory is increasingly being used to explain the dynamics of international legal
intervention in domestic politics (Gilligan 2006, Ritter & Wolford 2012, Escribá-Folch &
Wright 2015, Chaudoin 2016), though it has been used less so in the study of transitional
justice specifically.21 Bargaining models in particular have primarily been used to understand
war (Fearon 1995) and international cooperation problems (Fearon 1998), though some scholars have used bargaining models to investigate how an international criminal tribunal may
interact with defendants directly (Ritter & Wolford 2012). I add to this growing literature
by using formal theory to further uncover the dynamics of international court intervention.
I argue that threat of intervention by a Court like the ICC provides an incentive for
political elites negotiating peace to commit to holding domestic trials. They do so because
they prefer to face domestic proceedings over facing trial before the ICC. These political
elites may have such preferences for many reasons, both individual and geopolitical. At
the geopolitical level, concerns about sovereignty and authority may lead state officials to
prefer non-interference from the Court. Individuals may personally prefer non-intervention
for several reasons, including: (1) international trials are visible public trials that put ones
worst crimes on display for the world to see, (2) the physical separation from loved ones
caused by being held for trial at the Hague,22 or relatedly, (3) the inability to leverage ones
institutionalized authority to engage in “damage control” and affect a finding of guilt or
innocence. Regardless of the reason, I suggest that the individuals and groups negotiating
about justice have an incentive to thwart ICC intervention. They do so by committing to
hold perpetrators accountable at home.
The threat of ICC intervention influences the domestic accountability parties to a conflict
face depending on the level of international support for accountability and the interaction
21

Exceptions include Nalepa (2010), Casper & Tyson (2014), and Ang & Nalepa (2020).
Notorious Ugandan warlord Joseph Kony was allegedly deeply concerned about being held in the Hague
for trial, in part because it would remove him from his community (Clark 2018).
22
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of three key factors: (1) the vulnerability of the international prosecutor, (2) the relative
strength of the domestic political actors vis-á-vis one another, and (3) the true distribution
of accountability between the parties to the conflict (their respective culpability for atrocities
committed). With any given distribution of true accountability, variation in the vulnerability
of the prosecutor and/or the relative strength of the domestic actors can lead to different
agreements about domestic justice policies. I demonstrate these dynamics using modified
versions of the Ultimatum Game, where the first player makes a take-it-or-leave-it offer to
the second player, who must then decide to accept the offer or reject it (Güth, Schmittberger
& Schwarze 1982).

4.1

A World with No Court

In a world with no threat of international involvement from a tribunal like the ICC, the
transitional justice policy implemented by the parties negotiating an agreement will be a
direct function of their relative power. We can see this using the model presented in Figure
4, below.

Setup
There are two players, a State (S) and a Challenger (C) who are negotiating a peace
agreement. For the purposes of this model, the focus of the peace negotiations are a transitional justice policy.23 Each party seeks to minimize the share of the accountability he
faces. At the beginning of the game, the State makes an offer x ∈ [0, 1] to the Challenger.
This offer corresponds to a transitional justice policy, which reflects a certain distribution of
accountability the parties will face once the policy is implemented. That is, S offers C an
23

Note that the decision of the State and the Challenger to negotiate occurs in the prehistory of the game.
That is, I take as given that both parties have an interest in resolving the conflict at hand and that negotiating
a transitional justice policy that will distribute accountability between the two parties is simply part of that
process. This is a reasonable assumption because transitional justice is unlikely to be the primary driver of
peace negotiations beginning, though it may be one of many issues that parties address during negotiations.
Some transitional justice mechanisms in particular are associated with negotiated settlements to conflict
(Binningsbø et al. 2012, Loyle & Binningsbø 2018).
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Figure 4: Transitional Justice Bargaining Game (No Court)
State

x ∈ [0, 1]

Challenger

A

−(x)
−(1 − x)

R

−(1 − π)
−(π)

x ∈ [0, 1] which reflects the share of accountability that S itself is willing to face. The share
of accountability the State offers to face, x, may or may not be reflective of the true share
of international crimes for which the State is responsible. The State nevertheless makes this
take-it-or-leave-it offer to the Challenger, who can accept or reject the offer. For simplicity,
I assume that when the State offers to face x, it is essentially offering a policy in which the
Challenger faces (1 − x). In other words, since accountability is distributed between the parties, any accountability not faced by S is faced by C. As noted above, the accountability for
international crimes that C faces under an agreed upon transitional justice system, (1 − x),
may or may not be reflective of the share of international crimes C has committed.
In the second stage of this baseline game, the Challenger observes the policy offer of
the State, x and chooses to accept or reject the offer. The game then ends and payoffs
are issued.24 If the Challenger accepts the State’s offer, then the agreed upon policy, x,
is implemented with certainty and the State receives −(x), while the Challenger receives
−(1 − x).
In the original Ultimatum Game, where players are seeking to maximize their share of the
24

The one-shot bargaining model presented here is the reduced form of any two-player bargaining model,
where the result of the agreement being rejected is that the negotiating parties implement their respective
ideal points in proportion to their relative strength. Therefore, the equilibrium result of the game will remain
the same.
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“pie,” if the second player rejects the offer, both players receive nothing. In this modified
version, if the Challenger rejects the State’s offer, then the justice policy implemented is
determined by the relative strength of the domestic political actors. With probability π,
the State can impose it’s preferred justice policy (x = 0) and with probability (1 − π) the
Challenger can impose it’s preferred justice policy (x = 1). Note that negotiation breakdown
as it pertains to justice need not mean that the parties return to war. It can simply mean
the State and Challenger choose not to negotiate a justice policy, instead seeking to impose
their preferred policy during peacetime. This is reasonable because justice is only one of
many topics likely to affect peace negotiations, and while it can play an important role in
determining the success or failure of negotiations, it need not always do so.
Strategies and Equilibrium Concept
A strategy of the State, aS , is a transitional justice policy x ∈ [0, 1] that allocates a share
of accountability to each player. A strategy aC of the Challenger is a partition of the unit
interval into the actions Accept or Reject. That is, C’s strategy assigns an action, Accept
or Reject, to every x that could be offered by the State. His strategy can best be thought
of as an acceptance region, AC , where {x : x ∈ AC → C accepts x}.
The solution concept used is the Subgame Perfect Nash Equilibrium, meaning that any
equilibrium in this game will be a set of strategies for each player that are mutual best
responses, both on and off the equilibrium path (Tadelis 2013).
Results
Lemma 1. For any π, there exists a Subgame Perfect Nash Equilibrium,25 S 0 = (x0 , AC ) in
which the State makes offer x0 = 1 − π and the Challenger accepts the offer.
Proof of Lemma 1 is included in Appendix A. One can easily see that any agreement in
equilibrium is directly a reflection of domestic power politics. The State and Challenger can
25

This equilibrium, while subgame perfect, is not unique. See the Formal Appendix for an explanation of
the class of Subgame Perfect Nash Equilibria in this game.
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only credibly commit to implementing an agreement that is already reflective of their relative
strength. This is because any agreement that deviates from the parties’ existing abilities to
implement their ideal points gives one of the two negotiating parties a lower payoff than
negotiation breakdown. If the Challenger accepts an offer lower than x0 , he is worse off
than if he rejects the offer. The Challenger could demand an agreement more favorable to
him than x0 , but his only bargaining leverage is the threat of rejecting the offer, which in
expectation will result in the same outcome as agreeing to policy x0 , which reflects S and
C’s relative strength. The State can offer a policy closer to his ideal point than x0 , but he
cannot get a better outcome because the Challenger will simply reject his offer. While the
Challenger will accept an offer farther from S’s ideal point than x0 , because the State will
face a worse justice outcome than under policy x0 , he will not offer anything else that C will
accept.
In this simple case of bargaining over transitional justice without the threat of international involvement, true accountability is essentially unimportant for determining the outcome of the negotiations. Because the equilibrium policy is purely a reflection of the State
and Challenger’s relative strength—their ability to impose their ideal point if negotiations
break down—the only chance that the policy they agree to in equilibrium will reflect true
accountability is in the rare case where the core international crimes committed by the State
and the Challenger are a direct reflection of their relative strength. Below, I show what the
introduction of a strong, capable international prosecutor with the support of international
community can do to alter the outcome of negotiations.

4.2

The Ideal Court

What does the introduction of an international prosecutor like the ICC’s Office of the Prosecutor do to the outcome of negotiations about justice? In this section, I modify the simple
game presented in Section 4.1 to show how a justice-seeking Prosecutor can affect negotiations when she is in fact capable of exacting justice. Figure 5 provides the game tree for this
18

modified game with the introduction of a Prosecutor.
Figure 5: Transitional Justice Bargaining Game (Ideal Court)
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Setup
The setup of the model is the same as Section 4.1, with a slight modification. While
the State and Challenger are still negotiating an agreement about justice, in this version I
introduce a third player, the Prosecutor (P ). Regardless of whether or not the Challenger
accepts the State’s offer, at the end of the game, the Prosecutor observes the outcome of
negotiations between the S and C and decides whether or not to intervene and hold the
parties accountable herself.
Again, the State and Challenger each seek to minimize the accountability they face. If
the Prosecutor does not intervene at the end of the game, then either policy x is implemented
(in the case of agreement) or negotiations break down and with probability π the State gets
to implement his ideal point, x = 0.
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The Prosecutor, however, is purely justice-seeking: she prefers that the parties be held
accountable in proportion to the atrocities they have committed. She is also strong and
capable, meaning she has the resources, expertise, and the right political conditions to not
only investigate the commission of atrocities to the fullest extent but also to bring alleged
perpetrators to trial.26 Therefore, regardless of whether or not an agreement between S and
C is reached, if the Prosecutor intervenes, then they are held accountable in proportion to
their crimes. Formally, when P intervenes, S receives −(α) while C receives −(1 − α), where
α ∈ (0, 1) is the true share of atrocities for which S is responsible, and (1 − α) is the true
share of atrocities for which C is responsible.
Because the Prosecutor only cares about the accountability faced by each party in this
game, her payoffs are modeled as the negative magnitude of the distance between the accountability actually faced by the State and α, the accountability S would face if punished
in proportion to his culpability.27 That is, α is P ’s ideal point, and her payoff is the negative
distance between her ideal point and the accountability the State and Challenger actually
faced.

Strategies and Equilibrium Concept
The strategies of the State and Challenger, aS and aC , remain the same as above. A
strategy of the Prosecutor is a pair σP =(a1P , a2P ). a1P is also a partition of the unit interval
into the actions Intervene and N ot Intervene for each x that the Challenger accepts. That
is, P ’s strategy assigns an action, Intervene or N ot Intervene to every policy proposal x
accepted by the Challenger. Her action when C accepts S’s offer can be thought of as a
non-intervention region a1P = NP ={x : x ∈ NP → P does not intervene}. The Prosecutor’s
action when the Challenger rejects x, a2P ∈ {I, ¬I}, is the decision to intervene or not
26

For the purposes of this model, I do not take into consideration the fact that conviction is generally
uncertain in a fair trial.
27
Note that because all accountability not faced by S is faced by C, P ’s utility function only takes into
consideration the magnitude of the difference between the accountability deserved and the accountability
actually faced for S.
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intervene.28 The solution concept used is again the Subgame Perfect Nash Equilibrium.

4.2.1

Results
00

Lemma 2. For any π and any α, there exists a Subgame Perfect Nash Equilibrium,29 S =
00

00

(x , AC , NP , I) in which the State makes offer x = α, the Challenger accepts the offer, and
the Prosecutor does not intervene.
Proof of Lemma 2 is included in Appendix A. It is clear that the introduction of an
international prosecutor who can intervene and hold the State and Challenger accountable
for their crimes directly has an important impact on the outcome of the negotiations as well
as the accountability actually faced by the negotiating parties. Recall that in the world
without an international prosecutor, the justice policy implemented was purely the outcome
of domestic power politics. The only time the State and Challenger faced true accountability
for their crimes was when the crimes they committed were directly reflective of their relative
strength.30 In this idealized world, the threat of intervention by the Prosecutor actually
pushes the State and Challenger to agree to hold themselves accountable in proportion to
the crimes they have committed. This is at least one approach that ICC’s Office of the
Prosecutor has historically taken to understanding its role in the international system. For
example, in his speech at his induction ceremony in 2003, first Chief Prosecutor Luis MorenoOcampo stated that “[t]he effectiveness of the International Criminal Court should not be
measured by the number of cases that reach it. On the contrary, complementarity implies
that the absence of trials before this Court, as a consequence of the regular functioning of
national institutions, would be a major success” (Moreno-Ocampo 2003). By existing as an
28

Note that P ’s decision to intervene or not intervene when C rejects S’s proposal is not dependent on
the value of x, on that x ∈
/ AC .
29
This equilibrium, while subgame perfect, is not unique. See the Formal Appendix for an explanation of
the class of Subgame Perfect Nash Equilibria in this game.
30 ∗
x = α = 1 − π. Note that this outcome is also a potential equilibrium in this modified version of
the game. When α = 1 − π in this version of the game, the Prosecutor will choose not to intervene if the
Challenger rejects the State’s offer. The policy that S and C agree to, however, is still reflective of true
accountability because α = 1 − π.
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external threat, this strong and capable Prosecutor’s Office can ensure that justice is served
domestically.
However, despite what the threat of ICC intervention and the promises of positive complementarity may provide in this idealized version of a world with a Court, the outcome
rests on a strong assumption. It assumes that the Prosecutor’s Office is strong and capable,
meaning that it is precise in its ability to hold perpetrators accountable for their crimes and
it is insulated from outside influences in the broader international arena. In the next section,
I relax these assumptions, allowing the Prosecutor to be constrained by international influences and to be less precise in her ability to exact justice. I also allow the negotiating parties
to be able to take advantage of the Prosecutor’s imprecision, which makes her intervention
vulnerable to manipulation.

5

A Realistic Court

While the introduction of a Prosecutor affects the State and Challenger’s bargaining process,
what happens when the Prosecutor’s Office faces internal and external constraints? In this
section, I further modify the baseline models presented in Section 4 and allow the Prosecutor
to face constraints that limit her effectiveness. While she is still purely justice-seeking, she
can no longer exact justice perfectly, holding the domestic political elites accountable in
proportion to the crimes they have committed. Figure 6 provides the game tree for this
modified game with the introduction of what I call a vulnerable Prosecutor.

Setup
The setup for this version of the model is exactly the same as in the version with an
idealized Prosecutor. After the Challenger decides whether to accept or reject the State’s
proposed justice policy, the Prosecutor can decide whether or not to intervene and implement justice herself. The difference between the model outlined in Section 4.2 and this more
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Figure 6: Transitional Justice Bargaining Game (Realistic Court)
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realistic version is in the payoffs each player receives at the end of the game. If the Prosecutor does not intervene at the end of the game, then it remains the case that policy x is
implemented (in the case of agreement) or negotiations break down and with probability π
the State gets to implement his ideal point.
If the Prosecutor does intervene at the end of the game, however, she is vulnerable to
manipulation by the State and Challenger, and there is uncertainty over the effect of her
intervention. Formally, payoffs to S and C when the Prosecutor intervenes are −(α + ω) and
−(1 − (α + ω)), respectively. ω = ε − 2πε, is the Prosecutor’s vulnerability to manipulation
(ε), weighted by the relative strength of S and C, π and (1 − π). That is, while ε is the
total deviation from α experienced when the Prosecutor intervenes, the relative strength of
S and C determines the extent to which this deviation benefits the State or Challenger.
Figure 7, below, provides two examples of how ω can affect the accountability faced by
each party when a vulnerable Prosecutor intervenes. In both examples, I assume π = 0.7, and
α = 12 , meaning that while the parties to the conflict are equally culpable for international
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crimes committed, and the State is stronger than the Challenger. When the Prosecutor
intervenes, the State and Challenger are able to exploit her vulnerability in proportion to
their relative strength. Because the State is stronger, his manipulation of P shifts the
outcome of her intervention closer to his ideal point, from true accountability, α, to α + ω.31
In the first example, Figure 7a, ε is large, meaning the weak Prosecutor is very vulnerable to
Figure 7: Outcomes When a Vulnerable Prosecutor Intervenes (α = .5, π = .7)
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Note: α + ω, where ω = ε − 2πε, is the transitional justice outcome if a vulnerable prosecutor intervenes. All parameters except
ε, the vulnerability of the weak prosecutor, remain the same across the two examples.

manipulation. Therefore, the result of P ’s intervention (α + ω) is that the State faces much
less accountability than is proportionate to his crimes, and the Challenger faces much more.
In the second example, Figure 7b, ε is half a large, meaning that while P is still vulnerable
to manipulation, she is much less vulnerable than in the first example. This decrease in
vulnerability may be the result of, for example, the hiring of competent investigators with
deep knowledge of the context in a given country (Clark 2018), or the development of a
robust witness protection system. Because ε is half as large in Figure 7b, ω is also half as
large, and the outcome of P ’s intervention is closer to α, though it still favors S.32
Because π > 12 , ω is negative.
Note that intervention by the ideal Court, as described in Section 4.2, can also be thought of as a special
case where ε = 0. In the extension of the model presented in Appendix C, by threatening to intervene, a
weak Prosecutor is essentially trying to signal to the negotiating parties that ε = 0.
31

32

24

Table 1: Parameters of the Model
Parameter
x ∈ [0, 1]

Definition
transitional justice policy proposal

α ∈ (0, 1)

the proportion of atrocities committed
by the State; P ’s ideal point
the relative strength of the State,
or his ability
vulnerability of the Prosecutor

π ∈ (0, 1)
ε ∈ (0, 1)
r1 > 0
r2 > 0

the reputational cost the Prosecutor
faces for being seen as too interventionist
the reputational cost the Prosecutor
faces for being seen as too timid

Example
using existing criminal, military,
etc. courts to hold criminal trials
mass killings, sexual violence,
forced displacement
—
reliance on external actors for
protection for investigators
threat of mass exodus of African
Union members from Rome Statute
outrage from human rights
activists and victims groups

Furthermore, the Prosecutor now faces constraints by the rest of international community,
which are presented here as costs she must pay for taking unsupported action. She pays
a reputational cost, r1 , if she is seen as too interventionist, intervening when negotiations
succeed. She pays a separate reputational cost, r2 , if she does not intervene when negotiations
fail. These different reputational costs parameterize the conflicting nature of the “peace-vsjustice” divide directly. The rest of the international community may punish the Prosecutor
for upholding norms around accountability: human rights activists in particular are quick
to decry the ICC Prosecutor for not stepping in to address perceived obvious violations, as
occurred when the Prosecutor’s Office moved slowly to evaluate a potential investigation
in Palestine (Bosco 2013, Hayner 2018). However, the Prosecutor may also be punished
for over-stepping: after issuing summons to appear for two popular Kenyan politicians in
the wake of electoral violence and a subsequent peace agreement, there was widespread
backlash and further threats of a mass exodus of African states from the Rome Statute
(Mills 2012, Mueller 2014).33 The conflicting nature of these norms can put varying kinds of
constraints on the Prosecutor: when r1 is low and r2 is high, the demands of the international
33

The initial backlash began after former Sudanese President Omar al Bashir was charged with genocide by
the Court (Mills 2012). The two popular politicians, Uhuru Kenyatta and William Ruto, were subsequently
elected as President and Vice President of Kenya (Mueller 2014).
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community can be thought of as “pro-accountability,” whereas when r1 is high and r2 is low
the demands of the international community can be thought of as “anti-interventionist.”34
Table 1 provides a description and examples of each parameter outlined above.

Strategies and Equilibrium Concept
The strategies of the State and Challenger, aS and aC , as well as that of the Prosecutor,
σP =(a1P , a2P ), all remain the same as above. The solution concept used is again the Subgame
Perfect Nash Equilibrium.

5.1

Results

Proposition 1. For any π and any α,
1. if r2 > ε + α + π − 2πα − 1, there exists a Subgame Perfect Nash Equilibrium S ∗ =
(x∗ , AC , NP , I) in which the State makes offer x∗ = α + ω, the Challenger accepts the
offer, and the Prosecutor does not intervene.
2. if r2 ≤ ε + α + π − 2πα − 1 and r1 ≥ |1 − π − α| − ε, there exists a Subgame Perfect
Nash Equilibrium S ∗∗ = (x∗∗ , AC , NP , ¬I) in which the State makes offer x∗∗ = 1 − π,
the Challenger accepts the offer, and the Prosecutor does not intervene.
Proof of Proposition 1 is included in Appendix A.35 The two equilibria outlined above
both result in non-intervention by the Prosecutor and a policy agreement between the State
and the Challenger, but the policies the parties agree to in the two equilibria can be very
different.

5.2

Empirical Implications

Notice that the equilibrium policy implemented in equilibrium S ∗∗ is the same as the policy
implemented in the world with no Court. This is because the international constraints faced
34
Table 4 in Appendix A explains how different levels of r1 and r2 represent different preferences of the
rest of the international community.
35
As shown in Appendix A, there is also a perverse Subgame Perfect Nash Equilibrium in which S offers
his ideal point x = 0, the Challenger accepts the offer, and the Prosecutor intervenes.
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by the Prosecutor in this equilibrium ensure that she does not intervene, regardless of the
outcome of the negotiations between the State and Challenger. Therefore, the policy agreed
upon in equilibrium is directly reflective of the relative strength of the negotiating parties.
The most obvious example of this extreme version of non-intervention is a situation where
negotiations are occurring in a state that is not a party to the Rome Statute, and the UN
Security Council is unwilling to refer the situation to the Court. Negotiations related to the
ongoing conflict in Syria, for example, would meet these conditions because the Prosecutor
is simply unable to threaten intervention—to do so would be to step beyond the Court’s
institutional mandate and would thus result in costs that are too high for intervention.

Prosecutor Vulnerability, Relative Strength, and Bargaining Leverage
While the policy agreed upon in equilibrium S ∗∗ is purely a reflection of domestic power
politics, there is greater variation in what policy the State and Challenger agree upon in
equilibrium S ∗ . Figure 8 presents the special case where α, the true share of accountability
the State deserves, is fixed at

1
,
2

meaning that both the State and the Challenger have

committed the same level of atrocities and theoretically should be held equally accountable
for their crimes. Figure 8 shows, however, how the threat of intervention by a vulnerable
Prosecutor can shift the distribution of accountability between the State and the Challenger
in equilibrium, even when the true share of atrocities each party commits is equal. As
stated above, in equilibrium S ∗ , the State always offers to establish domestic transitional
justice policy x∗ = α + ω, and the Challenger always accepts the offer. The equilibrium
payoff to the State is therefore −(x∗ ) = −(α + ω), while the payoff to the Challenger is
−(1 − x∗ ) = −(1 − (α + ω)). As shown in Figure 8a, all else equal, as π, the ability of the
State to manipulate the Prosecutor, increases from

1
2

to 1, the threat of intervention becomes

increasingly more favorable to the State, giving the State leverage over the Challenger. One
can imagine that a truly vulnerable prosecutor may be forced to rely on the State itself for,
for example, on-the-ground security for its investigators or access to evidence, as has been the
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Figure 8: Equilibrium Policy (x∗ ) as a Function of State Strength (π) and Prosecutor Vulnerability (ε) in Equilibrium S ∗
x∗
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Note: x∗ = α + ω, where ω = ε − 2πε, is the transitional justice policy that S and C agree to in equilibrium S ∗ . Different levels
of relative strength (π) and varying levels of prosecutorial vulnerability (ε) shape the variation in transitional justice policies
implemented. In this example, α = 21 , meaning that the State and Challenger are equally responsible for core international
crimes committed during the conflict. In Figure 8a, the different color lines represent different values of ε, while in Figure 8b,
the different color lines represent different values of π.

case in places like Uganda (Kersten 2016, Clark 2018). In such a scenario, the vulnerability
of the prosecutor is more likely to be advantageous to the State than to the Challenger,
which is exactly what higher values of π are supposed to represent. As π decreases from

1
2

to

0, the opposite becomes true, and the Challenger gains the advantage in negotiations with
the State.
The magnitude of the State’s bargaining advantage when π >
bargaining advantage when π <

1
2

1
2

and the Challenger’s

is determined by the extent of prosecutorial vulnerability,

ε. Figure 8b shows what happens as the Prosecutor becomes more vulnerable. All else equal,
when ε increases, the stronger negotiating party gains more of a bargaining advantage, and
the policy agreed to in equilibrium is closer to the stronger party’s ideal point. For any given
value of State strength,36 when the Prosecutor’s vulnerability (ε) is small, the accountability
each party faces in equilibrium is similar to what each party would face under the threat of
36

This assumes a fixed π 6= 12 .
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the idealized Court described in Section 4.2. This is represented by the gray line in Figure
8a, and by all of the lines as ε approaches 0 in Figure 8b.
Increasing the Prosecutor’s vulnerability (increasing the value of ε) changes the degree
of the advantage the State faces when it has a bargaining advantage over the Challenger,
and vise versa for the Challenger. When ε is low and π is high, the State has a certain but
relatively small advantage over the Challenger, but when ε is high and π is high, the State
has a much larger advantage over the Challenger at the negotiating table. As the blue line
Figure 8b shows, even if the Prosecutor’s vulnerability is not directly favorable to the State
or Challenger (even when π is close to 21 ), if ε is large enough, it can have a substantial effect
on the policy the State and Challenger agree to in equilibrium, x∗ . One can think of this
as a situation where the vulnerability of the Prosecutor has not led to a direct advantage to
either party during the investigative phase, but because the Prosecutor is vulnerable, it is
unable to, for example, protect the witnesses who come forward against one of the parties,
as was the case with the ICC investigations in Kenya (International Criminal Court 2015).37
This feature of prosecutorial vulnerability can shape the extent to which parties truly see
the Prosecutor as a threat, even when the Prosecutor is not being manipulated directly.
Interestingly, however, when the State and Challenger are equally strong (when π = 21 ),
the share of accountability each party faces from the equilibrium policy x∗ converges upon
the true share of accountability each party “deserves” (α and 1 − α), mimicking what the
State and the Challenger would face in the world of an idealized Court.38 In many ways this
finding is reasonable as well as hopeful: when neither party can gain a bargaining advantage
37

The Kenyan case was somewhat unique in that the State-Challenger dichotomy did not hold; the parties
on opposing sides of the 2007-2008 post-election violence that formed the basis of the ICC investigations
there ultimately joined forces. Thus, while the inability (and the Kenyan state’s unwillingness) to protect
witnesses did increase the vulnerability of the Prosecutor, it did not result in one party gaining leverage over
the other because at that point they had already joined forces. For more information, see, e.g., Chaudoin
(2016) and Mueller (2014).
38
It is important to note that true accountability in equilibrium (where S faces α and C faces 1 − α) occurs
in only 2 scenarios, 1 of which is not allowed by the model. ε = 0 means that the parties face a Prosecutor
who is not vulnerable, which is essentially the idealized version of the Court. It is, however, not allowed in
this version of the model, which states that ε > 0 (and thus cannot be 0). The second scenario, when π = 12 ,
is described above, and is substantively different than the first.

29

under the threat of intervention, they are both more willing to create and submit to a
domestic accountability mechanism that will hold them accountable for the share of crimes
they actually committed than to choose to gamble with intervention by the Prosecutor. This
is because when P intervenes, she is just as likely to hold the State, for example, accountable
for more than he deserves as she is to hold him accountable for less than he deserves. In
an effort to avoid being held disproportionately accountable by the Prosecutor for crimes he
has committed, the State is willing to commit to holding himself accountable domestically.
These findings lead to an important empirical implication of the model: assuming a realistic Prosecutor, the more vulnerable the Prosecutor, the harder the party with a bargaining
advantage will bargain. That is, the more a negotiating party believes the Prosecutor will
help him, the less likely it is that he will be willing to hold himself truly accountable. This
empirical implication matches some of what we already know about, for example, cases like
Sudan, where the framing of the Prosecutor’s investigation emboldened the Darfuri rebels,
who had the advantage of being able to paint the Sudanese government as war criminals
(Nouwen & Werner 2010).

Atrocities Committed and Justice Policy Outcomes
Whether or not the threat of intervention by the Prosecutor leads the State and Challenger to hold themselves truly accountable in proportion to their crimes depends on the
constraints the Prosecutor faces, as well as relative strength of the two negotiating parties.
But the outcome also depends on what the State and Challenger themselves are actually
responsible for (α). Figure 9 shows how the agreement reached in equilibrium changes as a
function of the State’s actual culpability for atrocities committed during the conflict.
In this example, the Prosecutor is relatively capable, and thus less vulnerable (ε is fixed at
1
).
4

In general, as the share of atrocities for which the State is responsible (α) increases, the

accountability he agrees to face in equilibrium (x∗ ) also increases. This is true regardless of
the State’s strength relative to the Challenger, though there are differences in how reflective
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Figure 9: Equilibrium Policy (x∗ ) as a Function of Atrocities Committed (α) in Equilibrium
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Note: In this example I have fixed ε so that ε =
The lines represent the range of policies that are agreed upon in equilibrium
S ∗ as α, the culpability of the State, increases. Each line represents a different value of State strength, π.

of true accountability the equilibrium policies are. As noted above, when the State and
Challenger are equally strong, the policy agreed to in equilibrium always directly reflects
their relative culpability for crimes committed (true accountability). This can be seen by
the blue line in Figure 9. The red line shows, however, what happens when the State grows
stronger relative to the Challenger. While the accountability the State agrees to face in
equilibrium still increases as his true culpability for crimes committed increases, when he is
stronger than the Challenger, he nevertheless faces less accountability in equilibrium than
he should. The same is true for the Challenger when he is stronger than the State, as the
gray line shows in Figure 9.

Prosecutorial Constraints and Intervention
Finally, the different constraints on the Prosecutor in particular can help explain the
very different outcomes seen in equilibria S ∗ and S ∗∗ . Figure 10 provides a visual of these
constraints, showing how the Prosecutor’s vulnerability and the international demand for
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Figure 10: Conditions for Equilibria S ∗ and S ∗∗ to Exist as a Function of Prosecutor Vulnerability (ε) and Reputational Costs (r1 , r2 )
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to exist, r1 > 0 and r2 > α+π +ε−2απ −1. For equilibrium S ∗∗ to exist, r1 ≥ |1−π −α|−ε
and r2 ≤ α + π + ε − 2απ − 1. In this example, I have fixed α and π so that π = 41 and α = 14 . This means that for equilibrium
S ∗ to exist, r1 > 0 and r2 > ε − 38 . For equilibrium S ∗∗ to exist, r1 ≥ 21 − ε and r2 ≤ ε − 38 .

justice can interact to affect her willingness to intervene. This matters because it is the
implicit threat of the Prosecutor’s intervention—shaped by her willingness to intervene—
that provides an incentive for the State and Challenger to agree to different kinds of justice
policies.
All else equal, as the weak Prosecutor becomes more vulnerable (ε increases), she becomes less willing to intervene, even when negotiations break down between the State and
the Challenger. This is an intuitive finding, in part because the Prosecutor knows she is
vulnerable to manipulation. When she is vulnerable enough (ε > 83 ), she is aware that her
intervention may actually do more harm than good, as it allows the stronger domestic actor
to use her intervention to achieve its own ends.
While aware of her own vulnerability, the Prosecutor is still constrained by at times
conflicting demands from the larger international community. When negotiations break
down, the Prosecutor must weigh the costs of intervention against the demand for justice
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from, for example, human rights activists (r2 ). If the international demand for justice is
high enough, even a very vulnerable Prosecutor will consider intervention, though she will
proceed with caution and only intervene if the parties cannot come to an agreement. This is
captured in Figure 10 by everything above the black line, which represents the Prosecutor’s
intervention threshold when negotiations break down (r2 = ε −

3
8

in this example), and is

the key distinction between the conditions supporting equilibrium S ∗ and the conditions
supporting equilibrium S ∗∗ . When the international demand for justice is high enough (r2
is above the black line in this example), P will intervene after negotiations between the
State and Challenger break down. When the international demand for justice is low (r2 is
at or below the black line in this example), the Prosecutor will not intervene regardless of
the result of the negotiations. The fact that the Prosecutor’s threat of intervention is not
credible is why the policy agreed to in equilibrium S ∗∗ is the same as in the world with no
Court.
Even when the Prosecutor is less vulnerable to manipulation and thus more willing to
intervene when negotiations between the State and the Challenger break down (ε is low),
she is nevertheless still beholden to the rest of the international community. She at times
faces high costs for being seen as too interventionist. The Prosecutor incurs these costs (r1 )
when she intervenes after the State and Challenger come to an agreement.39 The blue line
in Figure 10 represents her intervention threshold when an agreement is reached (r1 =

1
2

−ε

in this example). When the cost of intervening after an agreement is high enough, she will
accept the policy agreed upon by the State and the Challenger.40
When the international community is “anti-interventionist” (r2 is low and r1 is high),
an equilibrium where the Prosecutor never intervenes (S ∗∗ ) is particularly likely. This is
because the Prosecutor faces high costs when she intervenes after an agreement is reached
39

Note that no equilibrium exists where the Prosecutor always intervenes.
Note that as stated in Proposition 1, the constraint on the Prosecutor determined by r1 is necessary
only to sustain equilibrium S ∗∗ . In other words, r1 > 0 is all that is necessary to sustain equilibrium S ∗ . In
Appendix C I explore this finding further and explain additional contexts in which r1 places conditions on
the Prosecutor.
40
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and low costs for not intervening after negotiation breakdown. And there are certainly
instances of the ICC Office of the Prosecutor not intervening after peace negotiations break
down. For example, despite its very public monitoring of the negotiation and subsequent
implementation of the 2016 peace agreement between the Colombian government and the
FARC, when negotiations between the government and the Ejército Liberación Nacional
(ELN) broke down several years later, the Prosecutor’s Office was largely silent.
In an extension of this model included in Appendix C, I provide the results of a model
that further complicates the dynamics between the Prosecutor and the negotiating parties.
In the extension, I allow the Prosecutor to be either weak or strong, where a weak Prosecutor
is vulnerable as described in above, and a strong Prosecutor is the idealized version of the
Court described in Section 4.2. While the Prosecutor knows whether she is weak or strong,
the State and Challenger do not. I directly model the Prosecutor’s threat of intervention as
a signal that she sends to try to convince the State and Challenger that she is strong. When
she threatens to intervene, the State and Challenger must negotiate under the constraints
outlined above and in Section 4.2, depending on their beliefs about the type of Prosecutor
they are facing. When she does not threaten to intervene, the State and Challenger instead
face a bargaining situation like that described in Section 4.1, where there is no ICC. I focus
on the conditions that support pooling equilibria, where both weak and strong types of
Prosecutor issue threats. That is, in the equilibria I outline in Appendix C, the Prosecutor
issues a threat to the negotiating parties regardless of her type. I focus on pooling equilibria
because I am most interested in when the Prosecutor will try to gain compliance. The results
I find in the more complex extension are consistent with those outlined in this simplified
version of a “realistic” Court.
Figures 8, 9, and 10 provide visualizations of the equilibria and describe in detail several
empirical implications of interest for both domestic and international politics. Below, I
summarize each of these implications.

34

Justice policy outcomes
In general, the insights provided here rest on a key implication: the threat of intervention
by the ICC Prosecutor is important for explaining justice outcomes in peace negotiations.
Implication 1: Under threat of intervention by a Prosecutor, the State and Challenger will
agree to implement domestic accountability mechanisms.
Another implication of the model is apparent throughout the analysis because it determines the role bargaining leverage plays in shaping the justice policies that the State and
Challenger agree to. Even under the threat of ICC intervention, the relative strength of the
negotiating parties (π) plays a key role in determining what kinds of justice policies they
agree to implement.
The relative strength of the State and Challenger, however, interacts with two other
factors in the post-conflict political environment: the distribution atrocities committed by
the parties during the conflict (α), and the vulnerability of the Prosecutor (ε). A more
vulnerable Prosecutor and/or a lower culpability for atrocities committed will increase the
bargaining leverage of the stronger negotiating party. For example, increasing State strength
relative to the Challenger increases the extent to which justice policies will target the Challenger, especially when the Prosecutor is very vulnerable, and even more so if the State is
responsible for fewer atrocities.
Implication 2: When the State is stronger than the Challenger and the Prosecutor is vulnerable, domestic justice mechanisms will disproportionately target the Challenger. This is
true regardless of the share of atrocities for which the State is responsible.
Implication 3: As the State and Challenger’s relative strength approaches parity, domestic
justice mechanisms will target both parties in proportion to their culpability.
Implication 4: When the State and Challenger believe that the Prosecutor is less vulnerable
to manipulation, domestic justice mechanisms will target both parties in proportion to their
culpability.
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The International Community, Norms, and Intervention
Another key finding of the model relates to the Prosecutor’s decision-making process,
namely, that concerns about reputation and support from the international community can
shape the Office of the Prosecutor’s decisions. Her decision-making calculus has important
implications for the likelihood that the negotiating parties under threat from the ICC will
actually face intervention. This is because the likelihood of intervention increases in support
from the international community: an increase in r2 , the cost for ignoring accountability
concerns when negotiations fail, increases the likelihood that the Prosecutor will intervene
after negotiation breakdown. As decrease in r1 , the cost for being seen as too interventionist,
also increases the likelihood that the Prosecutor will intervene.
Implication 5: Increasing international support for accountability norms increases the probability of intervention by the Prosecutor.
This implication in particular is explored in more detail in the results of the extension
described in Appendix C.

6

Empirical Analysis

The theoretical model outlined above predicts, amongst other things, that when under threat
of intervention by a Prosecutor, the State and Challenger will agree to implement domestic
accountability mechanisms. This implication is particularly important because all of the
other implications outlined above necessarily follow from it. That is, while it is important
to understand how elites leverage the threat of ICC intervention during negotiations about
justice, showing that the threat of intervention has any effect on the likelihood that negotiators will agree to domestic accountability mechanisms—as implication 1 suggests—is a
necessary first step.
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6.1

Research Design

I test my argument using data on the peace agreements negotiated between 2002, when
the Rome Statute establishing the ICC went into effect, and 2019. These data are drawn
from the PA-X Peace Agreement Database, which collects and codes data on the content
of all peace agreements negotiated from 1990 through December 2019 (PA-X 2017, Bell
& Badanjak 2018). Thus, each observation in the dataset is a civil conflict-related peace
agreement.
Since 2002, 832 peace agreements related to civil conflict have been negotiated. 217 of
those peace agreements, just over a quarter, have included transitional justice provisions
of some kind. These justice provisions include provisions related to amnesties, domestic
courts, international courts, vetting, victim compensation, and reparations. They also include a residual category, which accounts for provisions that call for “a body other than one
specifically tailored to the other categories...(specifically such as for example regional conservatories, Truth and Reconciliation Commissions, etc.)” (Bell, Badanjak, Forster, Jamar,
Pospisil & Wise 2017, 59).41 Just over 60% of all justice mechanisms in peace agreements
are perpetrator-centered mechanisms, including national and international courts, vetting,
and amnesty provisions.
Hypothesis 1. The threat of trials at the ICC increases the probability that a peace agreement will contain commitments to hold perpetrators accountable domestically.

Dependent Variable
Because I am interested in how the threat of international involvement affects commitments to holding domestic trials against human rights violators during peace negotiations, I
use as a dependent variable PA-X’s measure of transitional justice related to national courts
41

Note that the PA-X data also deals with prisoner release and provisions for finding the missing under
its heading of transitional justice, but I do not include those in my count of TJ provisions here. I also do
not include what PA-X codes as weak and rhetorical commitments to a given TJ mechanism (including the
ones I describe above).
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(TjJaNc). This measure is a binary variable, which takes the value of 1 if the peace agreement includes a provision dealing with substantive domestic judicial accountability (a trial),
and 0 otherwise (Bell et al. 2017).42 In 39 peace agreements between 2002 and 2019, the
parties to the conflict made commitments to hold trials specifically at the domestic level.
While commitments to holding national trials only occur in 5% of peace agreements, such
commitments make up nearly 20% of all transitional justice related provisions. Figure 11, below, shows how the occurrence of provisions related to domestic criminal trials have changed
between 2002 and 2019.43
Figure 11: Number of Peace Agreements with Trial Commitments (2002-2019)

Independent Variable
In order to measure the key independent variable, I construct a measure of International
Criminal Court involvement in the country participating in the peace negotiations. Recall
that the hypothesis states that when faced with the threat of ICC intervention, domestic
political elites will be more likely to agree to hold domestic trials. As I note in Section 3,
when the Court’s Office of the Prosecutor becomes involved in a situation, it rarely ceases
its involvement later. But ICC involvement in general does not exactly equate to the threat
42

More specifically, the variable is coded as 1 if the agreement includes a provision dealing with domestic
judicial accountability that is “pro-active, [with] a clear mention of a national court having jurisdiction, or
being given provision to deal with that past” (Bell et al. 2017, 66).
43
Figures 12 and 13 in Appendix B provide additional information about domestic trial commitments
relative to other forms of commitments to transitional justice in peace agreements.
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of intervention. I suggest that the threat of intervention—which I consider involvement of
the Court prior to the issuing of arrest warrants—can lead elites to seek out the promises
of positive complementarity in order to avoid the pitfalls of justice at the Hague. Until an
arrest warrant (or summons to appear) is issued, the threat is present but abstract: the
Prosecutor may identify particular crimes or even groups of interest, but it is still simply a
threat.44
Once warrants are issued, however, the threat is realized, and the negotiating parties must
seek out different recourse. While people accused of crimes before the ICC have succeeded in
evading accountability, either by evading capture or by combating the charges in court, the
Prosecutor has never unilaterally requested that a warrant be suspended for a living fugitive
from the Court. Involvement beyond the issuing of warrants can change the dynamics of the
negotiations and ultimately the outcome of the peace process.45
My theory suggests that it is in these early stages of involvement that the impact of
the Prosecutor’s Office should be most apparent. However, the effect of increasing Court
involvement should be less important after the initial stages. That is, as the Office of the
Prosecutor becomes increasingly involved early in a situation, the threat of losing control
of accountability processes becomes more apparent and domestic elites are more likely to
commit to holding national trials. But eventually, the Court becomes so involved that parties
to the conflict realize they have already lost control and perhaps seek to thwart international
involvement by other means.
In the analysis below, I construct a categorical measure that distinguishes between the
threat of the Office of the Prosecutor’s involvement—everything before an arrest warrant is
issued—and everything after the threat has been realized. This measure breaks down every
stage of involvement into “ICC threat” or “Post-threat,” with the residual category being
“no involvement.” Following Prorok’s (2017) coding of ICC involvement in conflict, I code
44
An example of this comes from Colombia, where the Prosecutor’s Office has placed increasing pressure
on the Colombian government to address the alleged commission of crimes by the Colombian military.
45
An example of this comes from Uganda, where the Prosecutor’s involvement has been cited as the cause of
the collapsed peace negotiations between the Ugandan government and the LRA (Peskin 2009, Hayner 2018).
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the threat level for all agreements in a country experiencing ICC involvement because “the
court investigates entire situations, not specific individuals or groups” (Prorok 2017, 224).
This coding is even more justified in the case of peace agreements because many agreements
are not exclusively dyadic—they can involve multiple actors from different parties to the
conflict. Even if the Office of the Prosecutor were to focus on particular individuals at the
initiation of its involvement, the participation of more than two groups in peace negotiations
makes it more likely that at least some of those groups contain individuals who are facing
the threat of international prosecution. Based on this coding, 264 peace agreements were
made in countries facing some level of ICC involvement between 2002 and 2019, 87 of which
are coded as having been made under the threat of prosecution.

Controls
I include several control variables to account for arguments in the existing literature,
which suggests that several other factors may affect the likelihood of adopting different
justice mechanisms in transitional societies. Using data from Smith & Wiest (2005), I
control for human rights organization member/volunteer presence in the state involved in
the peace agreement at the time of the agreement in order to account for arguments that
human rights organizations and networks help explain justice and human rights outcomes
(Simmons 2009, Sikkink 2011). In their original dataset, Smith & Weist use the Yearbook of
International Organizations to find relevant human rights organizations and identify which of
those organizations have an on-the-ground presence in a given country. In line with Murdie
& Davis (2012) and Bell, Clay & Murdie (2019), I fill in the missing observations using linear
interpolation.
Next, in line with Prorok (2017), I control for whether or not the state involved in negotiating the peace agreement has ratified the Rome Statute. I do this for two reasons: first,
because ratifying the Rome Statute means accepting the Court’s jurisdiction, ratification
may increase the likelihood of ICC involvement; additionally, because ratification has been
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associated with increased human rights protections (Simmons & Danner 2010), it may also
be associated with an increase in commitments to punish those who have committed atrocities. Using data from the ICC website, I code Rome Statute ratification as 1 if the state
involved in the peace agreement has ratified the Rome Statute in the year of the agreement
and 0 otherwise.
Additionally, because it is possible that the involvement of other international actors
during the peace negotiation process may affect the likelihood of the Office of the Prosecutor
to become involved, I control for the involvement of the international community other than
the ICC itself in the negotiation process. The PA-X data include two different measures to
account for international involvement in the negotiation process. The first is a binary variable
that accounts for whether or not the United Nations is a signatory to the agreement, and
the second is a binary variable that accounts for whether or not any other “international
actor, state representative, or representative of an international organisation” is a signatory
to the agreement (Bell et al. 2017, 69). IO Signature is the sum of these two measures,
which takes the value of 0 if there is no signature from an international actor, 1 if either the
UN or another international signature is included on the agreement, and 2 if both types of
signature are included on the agreement.
I also control for whether or not provisions related to trials at international courts are
specifically included in the agreements, since committing to trials at the international level
may affect the likelihood of committing to hold trials domestically. There are 17 agreements
in the dataset with international trial commitments, and only 3 of those agreements also
include domestic trial commitments. Figure 14 in Appendix B shows how the number of
international trial provisions varies over time in comparison to national trial provisions.
The final group of controls relates to domestic politics and state capacity in the country involved in the peace agreement. To account for the fact that commitments to hold
domestic trials may result from demands from below, I include a measure for regime type,
focusing on the participatory aspect of democracy. I use the participatory democracy in-
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dex (v2x_partipdem) from the V-Dem expert survey. The participatory democracy measure
ranges from 0-1 and measures the extent to which the ideal of participatory democracy is
achieved.46 I also use V-Dem’s access to justice variable (v2xcl_acjst) to measure domestic
judicial capacity because justice-sector capacity may affect whether the parties to the peace
agreement are willing to commit to holding domestic trials. Parties may be less willing to
commit to domestic trials if domestic judicial capacity is high, as they recognize that national courts with higher capacity may be more likely to actually hold them accountable for
their crimes. The access to justice measure also ranges from 0-1, and captures the extent to
which citizens have “secure and effective access to justice.”
Similarly, I include a variable measuring the intensity of the conflict in question (intensity_level), which I have taken from the UCDP Armed Conflict Dataset, because the
intensity of the conflict may affect the negotiating parties’ willingness to commit to justice provisions in general, and trials specifically. While combatants tend to focus on how
they were victimized during negotiations (Hayner 2018), they are nevertheless often aware
of the atrocities they themselves have committed. The conflict intensity variable takes the
value of 1 if there were 25–999 battle-related deaths in a given year, and 2 if at least 1000
battle-related deaths occurred. I lagged the variable by one year throughout the analysis.
Finally, while commitments to trials in peace agreements do not necessarily lead to trials
actually occurring, because some forms transitional justice are financially costly for states
to implement, I use data from the World Bank to control for GDP per capita (logged).47
Because these data are all available through the end of 2018, I interpolate to fill in missing
data for 2019 for all but the conflict data.48
46

Coppedge, Gerring, Knutsen, Lindberg, Skaaning, Teorell, Altman, Bernhard, Cornell, Fish, Gjerlow,
Glynn, Hicken, Krusell, L uhrmann, Marquardt, McMann, Mechkova, Olin, Paxton, Pemstein, Seim, Sigman,
Staton, Sundtr om, Tzelgov, Uberti, ting Wang, Wig & Ziblatt (2018) suggest that this measure “emphasizes
active participation by citizens in all political processes, electoral and non-electoral” (41).
47
Data collection on the implementation of transitional justice provisions in peace agreements is currently
in progress.
48
Note that the UCDP conflict data does not have data on conflict dynamics for every agreement included
in the peace agreement dataset. After dropping the observations without conflict data, 502 agreements
remain.
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Summary statistics for all of these measures are shown in Table 5 in Appendix B. Using
OLS, I fit a series of linear probability models where the dependent variable is a binary measure of whether or not the agreement contains a commitment to domestic trials. The unit
of analysis for the model is the peace agreement, which occurs in country c in year t. The
model uses robust standard errors clustered at the country level to account for nonindependence across observations within a country. While not a complete solution to endogeneity
concerns, I also include country and year fixed effects in all models in order to account for
time- and space-invariant unobservables and better approximate causal interpretation.49

6.2

Results and Discussion

Preliminary results are included in Table 2. The results provide suggestive evidence in
support of my argument. The threat of being held accountable by the ICC, as measured by
the involvement of the Court’s Office of the Prosecutor before arrest warrants are issued, is
associated with an increase in the probability that a peace agreement will include a substantive commitment to domestic trials. This relationship is substantial: the Prosecutor being
involved is associated with a 13.6 percentage point increase in the probability that an agreement will include a domestic trial commitment relative to no involvement. Moreover, ICC
involvement after the threat has been realized appears to have no affect on the likelihood
that an agreement contains a domestic trial commitment. Table 7 in Appendix B provides
the results of an alternate specification of the threat of involvement,50 while Table 8 provides
the results of an analysis where ICC involvement is broken down by each separate stage of
involvement.51 The results are largely consistent; the threat posed by the ICC is associated
with an increased probability of agreements containing domestic trial commitments.
49

Because I include fixed effects, I removed from the analyses any agreements that are singletons. That
is, I remove observations from the data if every agreement in a particular country occurred in a single year.
50
In this alternate specification, the threat of involvement is binary and takes the value of 1 when the
Prosecutor’s Office becomes involved in a situation and continues to take the value of 1 until an arrest
warrant is issued.
51
In Table 9, I provide an additional robustness check by running the analysis on an aggregate measure of
the extent of ICC involvement (logged) in a situation. Finally, in Table 10, I use aggregate data on targeted
mass killings to estimate my model while measuring the commission of atrocities directly.
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Table 2: Effect of the Threat of ICC Involvement on Domestic Trial Commitments in Peace
Agreements
Domestic Trial Commitment
Post-Threat

0.090
(0.058)

ICC Threat

0.136∗∗∗
(0.040)

Lagged GDP Per Capita (log)

−0.046∗∗
(0.017)

Rome Statute Ratification

−0.084∗∗
(0.032)

IO Signature

0.002
(0.029)

Participatory Democracy

0.692∗∗
(0.295)

Access to Justice

−0.710∗∗∗
(0.246)

HR Organizations

0.005
(0.005)

International Trial Commitment

0.193
(0.140)
−0.108∗∗∗
(0.032)

Conflict Intensity (lagged)

Observations
R2
Adjusted R2
Residual Std. Error
Note:

502
0.149
0.055
0.199 (df = 451)
∗

p<0.1; ∗∗ p<0.05; ∗∗∗ p<0.01
Country and Year fixed effects; clustered SE (country)

Many of the control variables are insignificant. Other forms of international involvement,
measured by IO signatures on the agreements and human rights organization presence, have
little effect on domestic trial commitments in peace agreements. These results suggest that
findings in the existing transitional justice literature about the effect of human rights organizations and advocacy groups may be limited to the context of transitions to democracy. The
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results for human rights organization presence in particular, however, should be interpreted
with caution given the amount of data that was interpolated.
Higher levels of participatory democracy are particularly associated with an increase in
the probability that an agreement will include domestic trials, suggesting that agreements
made in places responsive to demands from below are likely to focus on holding perpetrators
responsible for human rights violations accountable for their crimes. Nevertheless, some
domestic capacity factors, including Access to Justice and GDP per capita, are negatively
associated with committing to domestic trials. Per capita GDP significantly predicts a
decreased probability of committing to establishing domestic trials in all model specifications
throughout this analysis, suggesting that higher levels of GDP per capita actually decrease
the probability that negotiating parties will commit to domestic trials.
Table 3 presents the results of a similar analysis, this time explicitly accounting for the
mechanisms by which situations come to be at the ICC. As explained in Section 3, there are
three mechanisms by which the Office of the Prosecutor can initiate an investigation: (1) a
referral from the United Nations Security Council (UNSC), (2) an Article 14 referral, or (3)
via the Prosecutor’s own propio motu authority. Disaggregating the threat by referral type
is one way of modeling more explicitly how situations are selected into treatment. More importantly, however, accounting for different referral mechanisms has theoretical importance.
This is because the threat of ICC involvement may be seen as more credible depending on
the referral mechanism—referrals via the UN Security Council have explicit international
support, for example, whereas there may be more variation in the credibility of threats via
propio motu referrals.
As the results in Table 3 show, ICC involvement via a UN Security Council referral is a
strong predictor of a peace agreement containing a domestic trial commitment. This makes
sense because referrals via the UN Security Council are those which are most likely to have
the support of the broader international community. Such support is likely to increase the
negotiating parties’ beliefs that the threat of intervention is is credible. A propio motu threat,
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Table 3: Effect of the Threat of ICC Involvement by Referral Mechanism on Domestic Trial
Commitments in Peace Agreements
Domestic Trial Commitment
Post-Threat

0.109∗
(0.058)

Article 14 Threat

0.227∗∗∗
(0.054)

Propio Motu Threat

0.073
(0.065)

UNSC Threat

0.169∗∗∗
(0.031)

Lagged GDP Per Capita (log)

−0.048∗∗
(0.017)

Rome Statute Ratification

−0.089∗∗
(0.039)

IO Signature

0.001
(0.029)

Participatory Democracy

0.735∗∗
(0.290)

Access to Justice

−0.739∗∗∗
(0.243)

HR Organizations

0.006
(0.005)

International Trial Commitment

0.192
(0.140)
−0.116∗∗∗
(0.035)

Conflict Intensity (lagged)

Observations
R2
Adjusted R2
Residual Std. Error
Note:

502
0.151
0.053
0.199 (df = 449)
∗

p<0.1; ∗∗ p<0.05; ∗∗∗ p<0.01
Country and Year fixed effects; clustered SE (country)

on the other hand does not appear to have any effect on the probability of committing to
domestic trials. This may be because the parties negotiating an agreement are less concerned
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about the prosecutor when she is acting entirely on her own. A threat via the Article 14
mechanism is also a significant predictor of domestic trial commitments in peace agreements
relative to no ICC involvement. The results for Article 14 referrals in particular are difficult
to interpret because of the nature of the Article 14 referral mechanism itself: while any State
Party to the Rome Statute can refer a situation in another State Party to the Court,52 this
has in practice often been used by States that refer themselves to the Court. The dynamics
of a self-referral—as occurred in Uganda in 2004 or Palestine in 2015—are very different,
at least in some instances, than those of external Article 14 referrals. All other results are
generally consistent with those presented in Table 2.

7

Conclusion

The need to hold perpetrators accountable for atrocities committed during conflict is not
going away. It is widely recognized that the implementation of justice mechanisms has
increased over time (Olsen, Payne & Reiter 2010, Sikkink 2011, Vinjamuri & Snyder 2015).
In this paper, I use bargaining models to theorize how the prospect of being investigated
and held accountable by an international prosecutor like the ICC’s Office of the Prosecutor
can shape the way that political elites engage in negotiations about domestic transitional
justice. While domestic accountability mechanisms have been widely studied, scholars have
been skeptical about the role of international courts like the International Criminal Court
in contributing to accountability. This article complicates that narrative by taking seriously
the Court’s role as a “court of last resort” (International Criminal Court 2017). By using
game theory to model the Court as an actor who can influence how elites operate, this paper
contributes to the international and domestic transitional justice literatures by providing a
theory for how the shadow of the Court influences negotiations over domestic justice policies.
In sum, the threat of intervention by an international prosecutor matters for whether
52

And, in fact, such referrals have occurred, as exemplified by the 2018 referral of the situation in Venezuela
by a collection of other States Party to the Rome Statute from Latin America.
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and how parties to a conflict address accountability at the negotiating table, at least in some
contexts. A prosecutor can affect domestic transitional justice outcomes by altering the
leverage players have over each other while bargaining about accountability, and thus the
strategies they use to come to an agreement. While a prosecutor that is strong casts a wide
shadow, a weak prosecutor—one particularly vulnerable to manipulation by the domestic
political actors—may at times do more harm than good. Importantly, however, the prospect
of intervention by the Office of the Prosecutor can actually push the negotiating parties
to implement a policy that approaches true accountability. In an era where the effects of
international law in general are in question, this result can provide a glimmer of hope: it is
perhaps the case that international tribunals like the ICC need not be a total liability, even
for domestic justice.
The Prosecutor’s contribution to accountability, however, may not always be positive.
The justice gap exists, even under the gaze of the Court. Under certain conditions, the
justice gap may even be exacerbated by the Prosecutor’s presence. This paper makes a
further contribution by offering a word of caution to human rights activists and those seeking
to promote domestic accountability by appealing to the Prosecutor’s Office and making real
the threat of Court intervention.
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A

Figures and Proofs for Equilibria in Main Text
Table 4: Variation in the International Community’s Demand for Justice (r1 and r2 )
r2 High

r1 High
peace-building focused

r1 Low
pro-accountability

r2 Low

anti-interventionist

—

Note: Recall that r1 is the cost to P of intervening after an agreement has been reached. r2 is the cost to P of not intervening
after negotiations breakdown. These can be thought of as responses from the broader international community, including states,
human rights organizations and activists, and other international organizations such as the UN Security Council.

A.1

Proof of Lemma 1

Lemma 1 states that for any π, there exists a Subgame Perfect Nash Equilibrium, S 0 =
(x0 , AC ) in which the State makes offer x0 = 1 − π and the Challenger accepts the offer.
Proof. :
1. Any strategy of the Challenger must assign the action accept or reject to every possible
x ∈ [0, 1] offered by S. For C to accept S’s offer, it must be the case that UC (A|x) ≥
UC (R|x), or −(1 − x) ≥ −(π). Rearranging, AC = [1 − π, 1].
2. While C will accept an x > x0 , S will receive a strictly lower payoff, and thus will not
make such an offer offer. It is therefore sufficient to only consider an x < x0 . If the
State offers the Challenger an x < x0 , C will reject the offer, and in expectation, S will
receive −(1 − π), the same payoff he will receive from x0 . Therefore S 0 = (x0 , AC ) is a
Subgame Perfect Nash Equilibrium.

x0 is not unique, however, because S and C are indifferent between the utility they receive
when C accepts x0 and the utility they receive when S offers C an x < x0 that he rejects.
Because an offer of any x < x0 that is rejected is subgame perfect, there are an infinite
number of Subgame Perfect Nash Equilibria.

A.2

Proof of Lemma 2

Lemma 2 states that for any π and any α, there exists a Subgame Perfect Nash Equilibrium
00
00
00
S = (x , AC , NP , I) in which the State makes offer x = α, the Challenger accepts the offer,
and the Prosecutor does not intervene.
Proof. :
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1. Any strategy of P must assign an action {intervene, not intervene} to every possible x
offered by S that is accepted by C, and must choose to intervene or not intervene when
x is rejected by C. First, for P to intervene if C rejects S’s offer, it must be the case
that UP (I|R; x) > UP (¬I|R; x), or 0 > α + π − 2απ − 1. This is true by assumption.
2. For P to not intervene if C accepts S’s offer, it must be the case that UP (¬I|A; x) ≥
UP (I|A; x), or −|x − α| ≥ 0. This occurs when x = α. So NP = {α} and any x
accepted by C must be in NP .
3. For C to accept S’s offer, x, UC (A|x; NP ) ≥ UC (R|x; NP ), or −(1 − x) ≥ −(1 − α),
which reduces to x ≥ α. So AC = [α, 1].
4. S can propose any x ∈ [0, 1]. However, knowing that C will reject any x < α and
P will intervene with certainty if C rejects S’s offer, in equilibrium S will offer the
minimum x that C will accept. Thus, S’s strategy in equilibrium,
00

00

aS = x ,

(1)

00

where x = α.
00

00

5. Because x = α, x ∈ NP .
6. Given the Challenger’s strategy aC = AC and the Prosecutor’s strategy σP , S is maximizing his payoff. C has no incentive to reject S’s offer, which will give C the same
00
00
payoff he would receive if he rejected. Therefore, S = (x , AC , NP , I) is a Nash
equilibrium.
7. This equilibrium is a Subgame Perfect Nash Equilibrium because this is an equilibrium
in which no player has an incentive to deviate on or off the equilibrium path. If S offers
00
00
00
C any x 6= x , C will accept the offer if x > x and reject the offer if x < x . However
NP = {α} means that P will intervene for any x 6= α, and thus S and C will receive
exactly the same payoff.

There an infinite number of Subgame Perfect Nash Equilibria in this game because NP =
{α} means that any x that S offers to C where x 6= α will result in intervention, regardless
of whether the Challenger accepts or rejects the offer.

A.3

Proof of Proposition 1

Proposition 1 states that for any α and any π:
1. if r2 > ε + α + π − 2πα − 1, there exists a Subgame Perfect Nash Equilibrium S ∗ =
(x∗ , AC , NP , I) in which the State makes offer x∗ = α + ω, the Challenger accepts the
offer, and the Prosecutor does not intervene.
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2. if r2 ≤ ε + α + π − 2πα − 1 and r1 ≥ |1 − π − α| − ε, there exists a Subgame Perfect
Nash Equilibrium S ∗∗ = (x∗∗ , AC , NP , ¬I) in which the State makes offer x∗∗ = 1 − π,
the Challenger accepts the offer, and the Prosecutor does not intervene.
Proof. Proposition 1.1: Assume x∗ = α + ω and r2 > ε + α + π − 2απ − 1.
1. Any strategy of P must assign an action {intervene, not intervene} to every possible x
offered by S that is accepted by C, and every possible x that is rejected by C. First, for
P to intervene if C rejects S’s offer, it must be the case that UP (I|R; x) > UP (¬I|R; x),
or −ε > α + π − 2απ − 1 − r2 . This occurs when r2 > ε + π + α − 2απ − 1.
2. For P to not intervene if C accepts S’s offer, it must be the case that UP (¬I|A; x) ≥
UP (I|A; x), or −|x − α| ≥ −ε − r1 . This occurs when x ≥ α − ε − r1 and x ≤ α + ε + r1 .
So NP = [α − ε − r1 , α + ε + r1 ] and any x accepted by C must be in NP .
3. For C to accept S’s offer, x, UC (A|x; NP ) ≥ UC (R|x; NP ), or −(1−x) ≥ −(1−(α+ω)),
which reduces to x ≥ α + ω. So AC = [α + ω, 1].
4. S’s strategy is to propose any x ∈ [0, 1]. However, knowing that C will reject any
x < α + ω and P will intervene if C rejects S’s offer, in equilibrium S will offer the
minimum x that C will accept. Thus, S’s strategy in equilibrium,
a∗S = x∗ ,

(2)

where x∗ = α + ω.
5. Now, to ensure that x∗ ∈ NP , it must be the case that x∗ ≥ α−ε−r1 and x∗ ≤ α+ε+r1 ,
both of which are true by assumption53
6. Given the Challenger’s strategy aC = AC and the Prosecutor’s strategy σP , S is maximizing his payoff. C has no incentive to reject S’s offer, which will give C the same
payoff he would receive if he rejected. Therefore, S ∗ = (x∗ , AC , NP , I) is a Nash equilibrium.
7. This equilibrium is a Subgame Perfect Nash Equilibrium because this is an equilibrium
in which no player has an incentive to deviate on or off the equilibrium path. I can
show this using two cases:
Case 1: x > x∗ .
C will accept an x > x∗ because it will give him a higher payoff than x∗ , and P
will not intervene so long as x ∈ NP . However, any x > x∗ decreases S’s payoff,
and thus he will not offer it. If C were to change his strategy so that he will
only accept an x > x∗ , this would not be an equilibrium because S has no best
response.
53

Because r1 > 0.
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Case 2: x0 < x∗ .
In this case, if S proposes an x0 < x∗ and C accepts the offer, then C is worse
off than if he rejected the offer. Thus this is not an equilibrium. If C rejects the
offer, then P intervenes with certainty, and C gets −(1 − (α + ω)), which is the
same payoff he receives if he accepts x∗ .

There are, however, an infinite number of Subgame Perfect Nash Equilibria in this game,
though behavior on the equilibrium path remains the same in each equilibrium. To understand this, one only need to think about what happens when off the equilibrium path, S
proposes an x0 < x∗ and C rejects the offer. In this case, the Prosecutor intervenes and both
players receive the same payoff that they would have received if x∗ were offered and accepted.
Neither player can increase his utility by changing his behavior: C has no incentive to change
his strategy and accept x0 because it will give him a lower payoff than rejecting and facing
the Prosecutor. The only thing S can do to change the outcome of the game is to switch
his offer to x∗ , but that will give him exactly the same payoff as x0 . We can see that this off
equilibrium path behavior is Nash Equilibrium behavior for all x0 < x∗ . There are thus an
infinite number of Subgame Perfect Nash Equilibria where x∗ is offered and accepted along
the equilibrium path, but some x0 < x∗ is offered and rejected off the equilibrium path.
Proof. Proposition 1.2: Assume x∗∗ = 1 − π and r2 ≤ ε + α + π − 2απ − 1.
1. First, for P to not if C rejects S’s offer, it must be the case that UP (¬I|R; x) ≥
UP (I|R; x), or −ε ≤ α + π − 2απ − 1 − r2 . This occurs when r2 ≤ ε + π + α − 2απ − 1.
2. For P to not intervene if C accepts S’s offer, it must be the case that UP (¬I|A; x) ≥
UP (I|A; x), or −|x − α| ≥ −ε − r1 . This occurs when x ≥ α − ε − r1 and x ≤ α + ε + r1 .
So NP = [α − ε − r1 , α + ε + r1 ] and any x accepted by C must be in NP .
3. For C to accept S’s offer, x, UC (A|x; NP ) ≥ UC (R|x; NP ), or −(1 − x) ≥ −(π), which
reduces to x ≥ 1 − π. So AC = [1 − π, 1].
4. S’s strategy is to propose an x ∈ [0, 1]. However, knowing that C will reject any
x < 1 − π and P will not intervene if C rejects S’s offer, S is indifferent between
offering the minimum x that C will accept and offering an x that C will reject. Thus,
S’s strategy in equilibrium,
∗∗
a∗∗
(3)
S = x ,
where x∗∗ = 1 − π.
5. Now, to ensure that x∗∗ ∈ NP , it must be the case that x∗∗ ≥ α − ε − r1 and x∗∗ ≤
α + ε + r1 , which occurs when r1 ≥ |1 − π − α| − ε.
6. Given the Challenger’s strategy aC = AC and the Prosecutor’s strategy σP , S is maximizing his payoff. C has no incentive to reject S’s offer, which will give C the same
payoff he would receive if he rejected. Therefore, S ∗∗ = (x∗∗ , AC , NP , ¬I) is a Nash
equilibrium.
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7. This equilibrium is a Subgame Perfect Nash Equilibrium because this is an equilibrium
in which no player has an incentive to deviate on or off the equilibrium path. I can
show this using two cases:
Case 1: x > x∗∗ .
C will accept an x > x∗∗ because it will give him a higher payoff than x∗∗ , and P
will not intervene so long as x ∈ NP . However, any x > x∗∗ decreases S’s payoff,
and thus he will not offer it. If C were to change his strategy so that he will
only accept an x > x∗∗ , this would not be an equilibrium because S has no best
response.
Case 2: x00 < x∗∗ .
In this case, if S proposes an x00 < x∗∗ and C accepts the offer, then C is worse
off than if he rejected the offer. Thus this is not an equilibrium. If C rejects the
offer, then P does not intervene with certainty, and in expectation C gets −(π),
which is the same payoff he receives if he accepts x∗∗ .

Similar to in Proposition 1.1, there are an infinite number of Subgame Perfect Nash Equilibria, though behavior on the equilibrium path remains the same in each equilibrium. When
off the equilibrium path, S proposes an x00 < x∗∗ and C rejects the offer, the Prosecutor
does not intervene and S and C receive −(π) and −(1 − π), the same payoff that they would
have received if x∗∗ were offered and accepted. Neither player can increase his utility by
changing his behavior: C has no incentive to change his strategy and accept x00 because it
will give him a lower payoff than rejecting. The only thing S can do to change the outcome
of the game is to switch his offer to x∗∗ , but that will give him exactly the same payoff as
x00 . We can see that this off equilibrium path behavior is Nash Equilibrium behavior for all
x < x∗∗ . There are thus an infinite number of Subgame Perfect Nash Equilibria where x∗∗ is
offered and accepted along the equilibrium path, but some x00 < x∗∗ is offered and rejected
off the equilibrium path.
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B

Empirical Appendix

Figure 12: Number of Agreements with Any TJ Provisions and Commitments to Domestic
Trials over Time (2002-2019)

Figure 12 shows how the number of agreements with domestic trial commitments changes
over time in comparison to the number of agreements with any transitional justice provisions.
As can be seen above, domestic trial commitments generally follow the same pattern as TJ
provisions overall. There are few commitments prior to 2006, with spikes in 2008 and 2016.
Like all TJ, there has been a steady decrease in the number of commitments in peace
agreements since 2017.
Figure 13: Proportion of All Peace Agreements with TJ Commitments

Figure 13 shows a breakdown of the proportion of peace agreements with TJ provisions for
each transitional justice mechanism. As explained in Section 6, domestic trial commitments
have appeared in approximately 5% of all peace agreements since 2002. Amnesty provisions
are far more common, while victim-centered provisions such as victim compensation and
reparations are also common.
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Figure 14: Number of Peace Agreements with International and Domestic Trial Commitments over Time (2002-2019)

Figure 14 shows how the number of agreements with international trial commitments and the
number of agreements with domestic trial commitment have changed over time. Note that
there have only been 14 agreements since 2002 that have included provisions for international
trials.
Table 5: Summary Statistics
Statistic
Domestic Trial Commitments
ICC Involvement
ICC Threat
Amnesty
Vetting
All TJ
IO Signature
International Trial Commitments
Rome Statute Ratification
Participatory Democracy
Access to Justice
HR Organizations
Lagged GDP Per Capita (log)
Conflict Intensity (lagged)
UNSC Referral
Article 14 Referral
propio motu

N

Mean

St. Dev.

Min

Max

502
502
502
502
502
502
502
502
502
502
502
502
502
502
502
502
502

0.044
0.283
0.106
0.098
0.008
0.215
0.408
0.026
0.281
0.203
0.365
41.053
7.855
1.412
0.082
0.108
0.066

0.205
0.451
0.308
0.297
0.089
0.411
0.621
0.159
0.450
0.129
0.272
20.705
1.511
0.493
0.274
0.310
0.248

0
0
0
0
0
0
0
0
0
0.052
0.033
11.618
5.399
1
0
0
0

1
1
1
1
1
1
2
1
1
0.516
0.898
84.604
10.855
2
1
1
1

Table 5 provides summary statistics for the data used in the empirical analysis. While the
peace agreements dataset includes data on 832 agreements in civil conflict since 2002, after
including data on conflict and removing observations from the data if every agreement in a
particular country occurred in a single year, I am left with 502 observations.
61

Other Transitional Justice Commitments
Table 6: Effect of the Threat of ICC Involvement on Perpetrator-Centered TJ Commitments
in Peace Agreements
Commitment to Perp TJ
Domestic Trials

Amnesty

Vetting

Any TJ

(1)

(2)

(3)

(4)

Post-Threat

0.090
(0.058)

0.011
(0.158)

−0.004
(0.018)

0.182
(0.173)

ICC Threat

0.136∗∗∗
(0.040)

0.112
(0.142)

0.022
(0.023)

0.389∗∗∗
(0.120)

Lagged GDP Per Capita (log)

−0.046∗∗
(0.017)

0.003
(0.028)

−0.062∗∗∗
(0.010)

−0.081
(0.053)

Rome Statute Ratification

−0.084∗∗
(0.032)

0.006
(0.066)

−0.019
(0.012)

0.021
(0.112)

IO Signature

0.002
(0.029)

0.025
(0.028)

0.001
(0.009)

0.027
(0.043)

Participatory Democracy

0.692∗∗
(0.295)

0.355
(0.897)

0.310
(0.235)

1.171
(0.965)

Access to Justice

−0.710∗∗∗
(0.246)

1.561∗∗
(0.645)

0.226
(0.187)

0.454
(0.769)

HR Organizations

0.005
(0.005)

−0.003
(0.008)

−0.001
(0.001)

−0.001
(0.010)

International Trial Commitment

0.193
(0.140)

0.295∗∗
(0.133)

0.042
(0.028)

0.767∗∗∗
(0.068)

−0.108∗∗∗
(0.032)

−0.030
(0.055)

0.053
(0.048)

0.0003
(0.099)

502
0.149
0.055
0.199

502
0.253
0.170
0.271

502
0.204
0.116
0.084

502
0.232
0.147
0.380

Conflict Intensity (lagged)

Observations
R2
Adjusted R2
Residual Std. Error (df = 451)
Note:

∗

p<0.1; ∗∗ p<0.05; ∗∗∗ p<0.01
Country and Year fixed effects; clustered SE (country)

In Table 6, I also include results for three other dependent variables: amnesty, vetting,
and a general variable accounting for any and all substantive transitional justice commitments in peace agreements. Amnesties include formal amnesties and commitments to pardons and the lifting of sanctions in the agreement, while vettings are understood to be “the
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assessment of the integrity of public officers, the consequent exclusion of public servants who
have been involved in human rights violations, or alternatively the mass disqualification of
public servants who would have been involved in the abuses under the prior regime” (Bell
et al. 2017, 67). I include these because they are other perpetrator-centered justice provisions, which focus on those who committed atrocities in the past rather than on victims or
forward-looking processes like institutional reforms.
All data are taken from the PA-X dataset, and take the value of 1 if the relevant peace
agreement includes a provision for the mechanism in question and 0 otherwise. For the
amnesty and vetting variables, I recode the PA-X variables, which code the data on an ordinal
scale from 0 (no provision) to 3 (a detailed provision adopting a specific mechanism).54 My
analysis in this paper only includes provisions receiving a rating of 2 or higher. I also include
a dummy variable for any and all substantive transitional justice commitments in peace
agreements. This variable (TJ ) aggregates across the different justice mechanisms included
in the PA-X dataset and takes the value of 1 if a substantive commitment to any form of
transitional justice is included in the agreement and 0 otherwise.
As noted in Section 6.2 the threat of ICC involvement predicts an increased probability
that an agreement will include trial commitments relative to the baseline of no involvement,
while involvement beyond a threat appears to have no affect. Furthermore, no relationship
exists between the threat of ICC involvement and amnesty or vetting commitments. The
threat of ICC involvement does predict the presence of any kind of substantive transitional
justice commitment in peace agreements, however, suggesting that the involvement of an international tribunal like the ICC may affect other aspects of the transitional justice landscape
during peace negotiations.

Robustness Checks and Alternate Specifications
In Table 7, I provide the results of an analysis using an alternate specification of the
“ICC Threat” variable. This alternate coding takes the value of 1 the year the Office of the
Prosecutor initiates a preliminary examination and continues to take the value of 1 until
either the preliminary examination is closed or an arrest warrant is issued. So for every
agreement in the dataset, if the threat variable takes the value of 1, the relevant situation is
in the preliminary examination or formal investigation stage of ICC involvement.
The results are consistent with the analysis presented in Section 6. The threat of ICC
involvement—being in the preliminary examination or formal investigation stage—increases
the probability that a peace agreement will contain a commitment to hold domestic trials.
Table 8 goes even further, breaking down the involvement of the ICC by the stage of the
Court’s involvement. In this analysis, I include a categorical variable that tracks each stage
of involvement, including (1) no involvement (the baseline category), (2) pre-involvement,
where the Prosecutor has noted what is occurring in a situation but not yet initiated a
preliminary examination, (3) the preliminary examination stage, (4) the formal investigation
stage, (5) the issuing of arrest warrants, (6) trials, and (7) the securing of convictions.
54

Codings of 1 include “weak and rhetorical references” to the mechanism, 2 include “substantive commitments” to the mechanism, and 3 include “providing for the adoption of mechanisms with detailed modalities,
or strong unusual provisions that are tailored to the specific context” (Bell et al. 2017, 64).
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Table 7: Effect of the Threat of ICC Involvement (Dummy) on Domestic Trial Commitments
in Peace Agreements
Domestic Trial Commitment
ICC Threat

0.086∗∗∗
(0.017)

Lagged GDP Per Capita (log)

−0.046∗∗
(0.018)

Rome Statute Ratification

−0.107∗∗∗
(0.024)

IO Signature

0.003
(0.029)

Participatory Democracy

0.678∗∗
(0.291)

Access to Justice

−0.683∗∗
(0.247)

HR Organizations

0.003
(0.004)

International Trial Commitment

0.194
(0.140)
−0.115∗∗∗
(0.033)

Conflict Intensity (lagged)

Observations
R2
Adjusted R2
Residual Std. Error
Note:

502
0.147
0.054
0.199 (df = 452)
∗

p<0.1; ∗∗ p<0.05; ∗∗∗ p<0.01
Country and Year fixed effects; clustered SE (country)

Note that the initiation of a formal investigation is a strong predictor of domestic trial
commitments relative to the baseline of no ICC involvement. Interestingly, so is the presence
of trials, but only weakly. The initiation of preliminary examinations and any involvement
prior to the initiation of a preliminary examination do not appear to have effects, though
the latter result may be due to incomplete data on early involvement by the Prosecutor.
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Table 8: Effect of ICC Involvement (by Stage) on Domestic Trial Commitments in Peace
Agreements
Domestic Trial Commitment
Conviction

0.151
(0.099)

Pre-Involvement

−0.023
(0.043)

Formal Investigation

0.156∗∗∗
(0.035)

Preliminary Examination

0.093
(0.065)

Trial

0.109∗
(0.055)

Warrant

0.011
(0.102)

Lagged GDP Per Capita (log)

−0.040∗∗
(0.016)

Rome Statute Ratification

−0.070∗∗
(0.033)

IO Signature

0.005
(0.030)

Participatory Democracy

0.675∗∗
(0.307)

Access to Justice

−0.710∗∗
(0.262)

HR Organizations

0.002
(0.004)

International Trial Commitment

0.193
(0.142)
−0.103∗∗∗
(0.032)

Conflict Intensity (lagged)

Observations
R2
Adjusted R2
Residual Std. Error
Note:

502
0.153
0.051
0.200 (df = 447)
∗

p<0.1; ∗∗ p<0.05; ∗∗∗ p<0.01
Country and Year fixed effects; clustered SE (country)
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Table 9 provides the results of an analysis using a measure of the extent of ICC involvement in a situation. This measure aggregates the stages of involvement on a scale from 0 (no
involvement) to 6 (conviction). I then add 1 to ensure the measure is defined and take the
log of the aggregate measure, thus accounting for what I suggest are the diminishing returns
to increased involvement later.
The results of the analysis provide additional support for my argument. The logged
extent of ICC involvement is also a significant predictor of an increased probability that a
peace agreement will contain a domestic trial commitment, though only weakly so.
Table 9: Effect of Extent of ICC Involvement on Domestic Trial Commitments in Peace
Agreements
Domestic Trial Commitment
0.055∗
(0.029)

Extent of Involvement (log)

Lagged GDP Per Capita (log)

−0.046∗∗
(0.018)

Rome Statute Ratification

−0.095∗∗
(0.038)

IO Signature

0.004
(0.030)

Participatory Democracy

0.685∗
(0.339)

Access to Justice

−0.668∗∗
(0.273)

HR Organizations

0.006
(0.005)

International Trial Commitment

0.193
(0.140)
−0.112∗∗∗
(0.033)

Conflict Intensity (lagged)

Observations
R2
Adjusted R2
Residual Std. Error
Note:

502
0.146
0.054
0.199 (df = 452)
∗

p<0.1; ∗∗ p<0.05; ∗∗∗ p<0.01
Country and Year fixed effects; clustered SE (country)
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Finally, Table 10 provides the results of an analysis using a direct measure of atrocity
commission. Taken from the Targeted Mass Killing Dataset (Butcher, Goldsmith, Nanlohy,
Sowmya & Muchlinski 2020), the aggregate targeted mass killing variable measures the
Table 10: Effect of the Threat of ICC Involvement on Domestic Trial Commitments in Peace
Agreements (Atrocities)
Domestic Trial Commitment
Post-Threat

−0.864∗∗
(0.338)

ICC Threat

0.826∗∗
(0.301)

Lagged GDP Per Capita (log)

2.866∗∗
(0.996)

Rome Statute Ratification

0.056
(0.127)

IO Signature

0.007
(0.042)

Participatory Democracy

4.512∗∗
(2.010)

Access to Justice

−5.998∗∗
(2.228)

HR Organizations

0.075∗∗∗
(0.018)

International Trial Commitment

−0.041
(0.083)

Targeted Mass Killing (lagged)

−0.174
(0.118)

Observations
R2
Adjusted R2
Residual Std. Error
Note:

146
0.133
−0.132
0.270 (df = 111)
∗

p<0.1; ∗∗ p<0.05; ∗∗∗ p<0.01
Country and Year fixed effects; clustered SE (country)

number of targeted mass killings ongoing in a given country-year, where a targeted mass
killing is defined as “the direct killing of noncombatant members of a group by a formally
organized armed force that results in twenty-five or more deaths in an annual period, with the
intent of destroying the group or intimidating the group by creating a perception of imminent

67

threat to its survival” (Butcher et al. 2020, 5).55 In this analysis, the measure ranges from 1
to 3 and has been lagged by one year. While there are only 146 observations in the analysis,
the results are also supportive of my argument. The threat of ICC intervention—measured
as all ICC involvement prior to the issuing of arrest warrants—increases the probability that
an agreement will contain a commitment to domestic trials by 82.6 percentage points relative
to a baseline of no ICC involvement. In this analysis, ICC involvement after the threat has
been realized actually predicts a decrease in the probability that an agreement contains a
commitment to domestic trials.

55
Note that this measure does not identify the perpetrator of the targeted mass killing events, only that
such events have occurred in a given country year.
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C

Model Extension: Incomplete Information

In this extension of the model outlined in Section 5, a prosecutor like the ICC’s Office
of the Prosecutor may choose to issue a threat at the onset of negotiations. After the
negotiations succeed or fail, the Prosecutor, who may be weak or strong, decides whether or
not to intervene. At the negotiating table, the parties to the conflict would prefer to use a
domestic process to punish their former enemies while achieving impunity for themselves, but
they must weigh the benefits of manipulating the domestic mechanism to obtain impunity
against the prospect of losing control of the transitional justice process as a result of Court
investigations.56
The key tensions in the model comes from the fact that neither party knows whether
they face a strong prosecutor, who can fully investigate and hold each party accountable
for the crimes they have committed, or a weak prosecutor, whose vulnerability means that
her intervention may be manipulated by the parties themselves.57 Furthermore, a weak
prosecutor, who still desires that the parties face true accountability, has an incentive to
appear strong. Finally, regardless of whether she is weak or strong, the prosecutor faces at
times conflicting pressures from the broader international community, which demands the
upholding of both growing norms around accountability for atrocities and the promotion of
peace and stability.

C.1

Sequence of Play

The game begins with a move of Nature, which with probability p ∈ (0, 1) determines that
a Prosecutor is weak, and with probability (1 − p) the Prosecutor is strong. In this context,
weakness can also be thought of as the Prosecutor’s vulnerability, or her independence from
the actors themselves.
A weak Prosecutor will face limitations on her ability to pursue investigations and prosecutions, exactly as described in Section 5. When she is strong, intervention by the Prosecutor
leads to all players being held accountable for the true extent of their crimes, as described
in Section 4.2.
In the second stage of the game, the Prosecutor, P , who knows whether or not she is weak,
chooses to send a signal by issuing a threat to intervene if justice is not served or by not issuing
a threat. If she threatens to intervene, she can tie her own hands, thus facing a reputational
cost if she later chooses not to follow through and uphold norms around accountability. If
she does not issue a threat, she loses the opportunity to intervene, regardless of her type and
regardless of the result of negotiations between the parties. This is reasonable because of how
the investigation process at the ICC works. Anything before the issuance of arrest warrants
(or summons to appear) can best be thought of as a threat, from informal communications
expressing the Office of the Prosecutor’s concern to the opening for a formal investigation.
Because the early stages of prosecutorial involvement necessarily precede direct intervention
through the issuance of warrants, the Prosecutor cannot intervene without having issued a
56

Special thanks to Monika Nalepa for pointing our that in many ways, this model is a further modification
of the Romer & Rosenthal (1978) agenda-setting model.
57
The outcome of that manipulation is determined by the parties relative strength to one another.
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threat.58
The State and Challenger, know the value of p, but not its specific realization. For the
purposes of this analysis, S and C’s beliefs about the strength of the Prosecutor will be the
same.59 In the third stage of the game, S and C observe the signal and the State offers a
domestic transitional justice policy x ∈ [0, 1] to the Challenger.
In the fourth stage of the game, the Challenger, who has also seen the signal of the Prosecutor, sees the offer of the State and decides whether to accept or reject it. If the Prosecutor
did not issue a threat in the second stage, the game ends, and payoffs are issued. In the case
of agreement, x is implemented and the parties face the share of accountability reflective
of the agreement. In the case of negotiation breakdown, the justice policy implemented is
determined by the relative strength of the domestic political actors.
If the Prosecutor did issue a threat in the second stage, then she observes the result of
the negotiations and determines whether or not to intervene. If she intervenes, then she
investigates and prosecutes according to her capacity, thus holding the parties accountable
according to her strength. If she chooses not to intervene, then payoffs are determined by
the policy agreed upon (x) or the relative strength of the negotiating parties, depending on
whether C accepted or rejected S’s offer.
Sequence
1. Nature determines with probability p ∈ (0, 1) that the Prosecutor (P ) is weak.
2. P decides whether or not to issue a threat to the State (S) and Challenger (C).
3. S and C observe whether or not the threat was issued by P , and S offers C a justice
policy x ∈ [0, 1].
4. C chooses to accept (A) or reject (R) the policy.
5. If P did not issue a threat, the game ends and payoffs are issued. If P issued a threat,
then she observes the result of the negotiations and chooses whether to intervene (I)
or not intervene (¬I).
A game tree outlining the sequence of play is presented in Figure 15, below.

C.2

Payoffs

The payoffs are outlined in more detail in Sections 2.2 and 3.1, respectively, as well as
in Figure 15. In general, payoffs for the State and Challenger are a function of the share
58
Even in the case of Sudan, where warrants were kept closely under wraps, the parties to the conflict
were still aware of the investigation, meaning they still faced the threat (Mills 2012, Bosco 2013).
59
This is a reasonable assumption to make because there is little empirical evidence to suggest that the
parties’ information about the strength of the Prosecutor should differ. Because the ICC is a controversial
international instituion, the Office of the Prosecutor’s actions are closely watched and publicly reported on
by governments and human rights organizations, both domestically and internationally. The information
available ex ante to one party is therefore available to the other.
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Figure 15: Transitional Justice Bargaining Game – Incomplete Information
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of accountability each player faces at the end of the game. If the parties agree (S makes
an offer x that C accepts), and P does not intervene, then S receives payoff −(x) and C
receives −(1 − x). If C rejects S’s offer and P does not intervene, then payoffs depend on
the relative strength of the negotiating parties, π and (1 − π).
If the Prosecutor intervenes, then payoffs depend on her strength or weakness. When P
is strong and intervenes, S receives −(α) while C receives −(1 − α), as described in Section
4.2. When P is weak and intervenes payoffs to S and C are −(α + ω) and −(1 − (α + ω)),
as described in Section 5.
The Prosecutor’s payoffs are again modeled as the negative magnitude of the distance
between the accountability actually faced by S and α, the accountability S would face
if punished in proportion to his culpability. She also pays a reputational cost, r1 , if she
threatens to intervene and is then seen as too interventionist, intervening when negotiations
succeed, and pays a different reputational cost, r2 , if she threatens to intervene and is then
seen as too timid, not intervening when negotiations fail.

C.3

Strategies and Equilibrium Concept

A strategy for the Prosecutor is a type-dependent triple, σPθ =(Aθ1 ,Aθ2 ,Aθ3 ), where θP ∈
{Weak, Strong}, Aθ1 ∈ {T, ¬T }, Aθ2 = {f : {T, ¬T } × [0, 1] × 1 → {I, ¬I}}, Aθ3 = {f :
{T, ¬T } × [0, 1] × 0 → {I, ¬I}}. Aθ1 denotes P ’s decision about whether or not to issue a
threat, conditional on her type, θ. Aθ2 denotes P ’s decision about whether or not to intervene
after C accepts x, conditional on her type, and Aθ3 denotes P ’s decision about whether or
not to intervene after C rejects x, conditional on her type. Aθ2 is best represented as a
type-dependent non-intervention region Nθ = {x : x ∈ Nθ → P does not intervene}.
T
A strategy for the Challenger is a pair σC = (aTC , a¬T
C ), where aC = {f : [0, 1] →
{Accept, Reject}} denotes the action C takes when P issues a threat and S makes a justice
policy proposal, xT , and a¬T
C = {f : [0, 1] → {Accept, Reject}} denotes the action C takes
when P does not issue a threat and S makes a justice policy proposal, x¬T . aTC and a¬T
C
are best thought of as acceptance regions, DCT (or DC¬T ) = {x : x ∈ DCT → C accepts x}.
T
Finally, a strategy for the State, σS =(aTS , a¬T
S ) is a justice proposal x ∈ [0, 1] where aS = xT
is the justice policy S proposes when the Prosecutor has issued a threat and a¬T
S = x¬T is
the justice policy S proposes when the Prosecutor has not issued a threat.
This is a three-player signaling game, in which P is the sender of the signal, and both S
and C are the receivers of the signal. Thus, S and C may be able to update their posterior
beliefs about the type of Prosecutor they are facing—a strong one or a weak one—after
observing P’s action. As noted above, for the purposes of this game, both S and C have the
same beliefs about the type of P they are facing.
The solution concept I use is that of a Perfect Bayesian Equilibrium (PBE). This means
that in addition to the players’ strategies being best responses to one another, the State
and the Challenger’s beliefs about whether the Prosecutor is strong or weak must also be
specified, and those beliefs must be consistent with the strategy observed in equilibrium play.
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C.4

Results and Analysis

I focus in this extension on conditions that support pooling equilibria where both weak and
strong types of Prosecutor issue threats. That is, in the equilibria explored in this paper, the
Prosecutor issues a threat to the negotiating parties regardless of her type. I focus on pooling
equilibria because I am most interested in when the Prosecutor will try to gain compliance,
regardless of her type. In this class of equilibria, the State and the Challenger are unable
to update their beliefs, and thus their posterior beliefs about the strength of the Prosecutor
are equal to their priors.
Proposition 2.
1. Let x∗T ≡ α + p(1 − π − α), p < 1, r1 > p|1 − π − α|, and r2 ≤
ε + π + α − 2πα − 1. For the posterior beliefs of the State and Challenger described
by P rS (W |T ) = p, P rS (S|T ) = 1 − p, P rC (W |T ) = p, P rC (S|T ) = 1 − p a pooling
equilibrium exists where regardless of her type, the Prosecutor issues a threat, and she
does not intervene if the Challenger accepts the proposal. If the Prosecutor is strong,
she intervenes when the Challenger rejects S’s policy proposal, and if the Prosecutor
is weak, she does not intervene when the Challenger rejects S’s policy proposal. In
equilibrium, S offers policy x∗T = α+p(1−π−α) when P issues a threat and x∗¬T = 1−π
when P does not issue a threat. C accepts any justice policy xT ∈ [α + p(1 − π − α), 1]
when P issues a threat and accepts any justice policy x¬T ∈ [(1 − π), 1] when P does
not issue a threat.
, ε ≥ |1−π−α|
, r1 > p|ω|, and r2 > ε + π + α − 2πα − 1.
2. Let x∗T ≡ α + ωp, p ≤ |1−π−α|
|ω|
|1−2π|
For the posterior beliefs of the State and Challenger described by P rS (W |T ) = p,
P rS (S|T ) = 1−p, P rC (W |T ) = p, P rC (S|T ) = 1−p, a pooling equilibrium exists where
regardless of her type, the Prosecutor issues a threat and intervenes if the Challenger
rejects S’s policy proposal, and she does not intervene if the Challenger accepts the
proposal. In equilibrium, S offers policy x∗T when P issues a threat and x∗¬T = 1 − π
when P does not issue a threat. C accepts any justice policy x ∈ [α + ωp, 1] when P
issues a threat and accepts any justice policy x ∈ [(1 − π), 1] when P does not issue a
threat.
3. Let x∗T ≡ 1 − π, |1 − π − α| > r1 ≥ |1 − π − α| − ε, and r2 ≤ ε + π + α − 2πα − 1.
For the posterior beliefs of the State and Challenger described by P rS (W |T ) = p,
P rS (S|T ) = 1 − p, P rC (W |T ) = p, P rC (S|T ) = 1 − p, a pooling equilibrium exists
where regardless of her type, the Prosecutor issues a threat. If the Prosecutor is strong,
then she intervenes regardless of whether the Challenger accepts or rejects S’s policy
proposal. If the Prosecutor is weak, then she does not intervene regardless of whether C
accepts or rejects the State’s policy proposal. In equilibrium, S offers policy x∗T = 1 − π
when P issues a threat and x∗¬T = 1 − π when P does not issue a threat. C accepts
any justice policy x ∈ [(1 − π), 1] when P issues a threat and accepts any justice policy
x ∈ [(1 − π), 1] when P does not issue a threat.
4. Let x∗T ≡ α + ω, ε ≤ |1−π−α|
, r1 < |ω|, and r2 > ε + π + α − 2πα − 1. For the posterior
|1−2π|
beliefs of the State and Challenger described by P rS (W |T ) = p, P rS (S|T ) = 1 − p,
P rC (W |T ) = p, P rC (S|T ) = 1 − p, a pooling equilibrium exists where regardless of
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her type, the Prosecutor issues a threat and intervenes if the Challenger rejects S’s
policy proposal. If the Challenger accepts S’s policy proposal, then P intervenes when
she is strong but does not intervene when she is weak. In equilibrium, S offers policy
x∗T = α + ω when P issues a threat and x∗¬T = 1 − π when P does not issue a threat. C
accepts any justice policy x ∈ [α + ω, 1] when P issues a threat and accepts any justice
policy x ∈ [(1 − π), 1] when P does not issue a threat.
Formal proofs of each equilibrium outlined in the above proposition are included in Appendix C.6. Because much depends on relative strength of the negotiating parties (π), and
their relative culpability in the commission of international crimes (α), I describe each of the
equilibria in detail below.
C.4.1

Pooling Equilibrium 1: Extreme Caution

In this equilibrium, both types of Prosecutor issue threats, and neither intervenes if the
Challenger accepts the State’s policy proposal, x. The extremely cautious behavior of the
weak Prosecutor after the policy proposal is rejected, however, is what helps define this
equilibrium. While a strong Prosecutor always has an incentive to intervene after negotiation
breakdown,60 in the Extreme Caution equilibrium, the reputational cost for non-intervention
(r2 ) is low enough that even if the Challenger rejects the State’s proposal, a weak Prosecutor
will refrain from intervening. She will instead take the hit to her reputation and allow the
State and Challenger to exclusively determine their domestic transitional justice outcomes,
either via agreement (xT ) or imposition (π).
Figure 16: Extreme Caution Equilibrium Example: π < 21 , and α < 1 − π
S
0

x∗T
α

(1 − π)

C
1

Note: In this example, p = .5, π = .4, α = .5, and r1 = .1. Because C’s acceptance of x∗T leads to non-intervention by either
type of Prosecutor, it is sufficient to show the non-intervention region of the strong Prosecutor, which is shaded in blue.

Figure 16 provides an example of the Extreme Caution equilibrium, where π < 21 and
α < 1 − π. The range of potential agreements that a strong Prosecutor will accept—which
60

See the formal proof of Lemma 3 in Appendix C.6.
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is determined by the reputational cost she pays for being seen as too interventionist (r1 )—is
depicted as the region of the unit interval shaded in blue. Because a weak Prosecutor never
intervenes in this equilibrium, the vulnerability of the weak Prosecutor, ε, does not play
a role in determining x∗T .61 The primary determinants of the value of x∗T are the relative
strength of the Challenger (1 − π), the proportion of international crimes committed by the
State (α), and the negotiating parties’ beliefs about the likelihood that they are facing a
weak Prosecutor. All else equal, as the Challenger gets stronger relative to the State (π
decreases), the equilibrium justice policy increases as well, moving closer to the Challenger’s
ideal point and ensuring that the State faces more accountability than is proportionate to
his culpability for the commission of atrocities.
In this example, the negotiating parties’ beliefs about whether they are facing a weak
Prosecutor, p, are exactly 12 . This means that they think it is just as likely that they are facing
a strong Prosecutor as it is that they are facing a weak Prosecutor. Increasing their beliefs
that the Prosecutor is weak also increases the value of x∗T in equilibrium, moving it closer
to the Challenger’s ideal point and supporting a wider deviation from true accountability.
This is because as p increases, the parties feel more confident that the Prosecutor will not
intervene in the event of a negotiation breakdown, and the more powerful negotiating party
(in this example, the Challenger) will have an incentive to bargain harder.
But as is the case for all equilibria in this game, the range of potential justice policies
that can be implemented in equilibrium is determined by the value of r1 , the reputational
cost the Prosecutor faces if she intervenes after an agreement is reached between the State
and Challenger. Regardless of her type, as the reputational cost the Prosecutor faces for
intervening after an agreement increases, she becomes more willing to accept agreements
farther away from her ideal point. While it is important for both types of Prosecutor, it
is particularly important for the strong Prosecutor. As the reputational cost for intervening after an agreement decreases, a strong Prosecutor becomes increasingly less tolerant of
deviations from her ideal point, and the equilibrium becomes less sustainable.
C.4.2

Pooling Equilibrium 2: Caution

In this pooling equilibrium, which I define as the Caution equilibrium, both types of Prosecutor issue threats, and they both intervene when the Challenger rejects the State’s policy
proposal, but do not intervene when the Challenger accepts the policy proposal. The policy accepted in equilibrium, x∗T , deviates from the proportionate share of accountability, α,
according to the relative strength of the negotiating parties, π and how vulnerable a weak
prosecutor is, ε.
Because a strong Prosecutor is not vulnerable to manipulation, the negotiating parties
are only willing to agree to a policy that deviates so far from true accountability. Their
willingness to deviate increases in p, their beliefs about the likelihood that they are facing
a weak Prosecutor. This deviation is, however, still bounded by the reputational costs a
strong Prosecutor faces for intervening after the parties come to an agreement (r1 ). That
61

In this equilibrium, ε does not need to be specified for the purposes of determining what equilibrium
policy will be established. It is only necessary to ensure that r2 is small enough that a weak prosecutor will
not intervene. This happens when ε > 1 − α (if π < 12 ) or ε < 1 − α (if π > 12 ).
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is, a strong Prosecutor will allow some deviation from α in order to avoid be labeled as too
interventionist, but she is only willing to allow so much.
However, the key distinction between the Caution equilibrium and the Extreme Caution
equilibrium is the behavior of the weak Prosecutor. The cost she must pay for not intervening
after negotiation breakdown (r2 ) is higher in this equilibrium, meaning she can no longer
afford to be as cautious as she might like. Even when weak, she now has an incentive to
intervene when negotiations break down.
Figure 17: Caution Equilibrium Example: π >
S
0

x∗T
ε

1
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and α < 1 − π
C
1

(1 − π)

α

Note: In this example, p = .4, π = .7, α = .25, ε = .3, and r1 = .1. Because C’s acceptance of x∗T leads to non-intervention by
either type of Prosecutor, it is sufficient to show the non-intervention region of the strong Prosecutor, which is shaded in blue.

Figure 17 provides an example, where π > 21 , and 1 − π > α. This means that while
the State is more powerful than the Challenger, it also has committed comparatively fewer
international crimes during the course of the conflict. The vulnerability of a weak Prosecutor, ε, is outlined in gray. The range of potential agreements that a strong Prosecutor
will accept—which is determined by the reputational cost she pays for being seen as too
interventionist (r1 )—is depicted as the region of the unit interval shaded in blue.
Because the State is more powerful than the Challenger, the agreed upon policy, x∗T ,
deviates from true accountability in the State’s favor. That is, in this example, the State
and Challenger agree to implement a transitional justice policy where the State is held
accountable for less than the share of atrocities for which it is culpable. Increasing π, the
State’s relative strength, further shifts the equilibrium policy to the left, closer to the State’s
ideal point of 0. This allows the State to get away with more of its crimes (and to punish
the Challenger even more).
In this example, when the Prosecutor threatens to intervene, the negotiating parties
believe it is more likely that the Prosecutor is strong than that she is weak. All else equal,
increasing the probability that the Prosecutor is weak has a similar effect to increasing the
State’s relative strength, shifting x∗T to the left. However, regardless of whether x∗T moves
closer to S’s ideal point because of an increase in State strength or because of an increase
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in the beliefs that the Prosecutor is weak, in equilibrium, the agreed upon justice policy can
only move so far away from α before a strong Prosecutor has an incentive to intervene.62
As the reputational cost for being seen as too interventionist, r1 , increases, the Prosecutor’s
non-intervention region increases as well, allowing for greater injustice to exist in equilibrium.
Finally, the beliefs about the Prosecutor’s strength that are necessary to sustain the
equilibrium decrease in ε, the vulnerability of the weak Prosecutor. That is, all else equal,
when ε is at the minimum value it can take in this equilibrium, the beliefs about the Prosecutor necessary to sustain the equilibrium are minimal (namely, p < 1, which is true by
assumption). As ε increases away from it’s minimum, however, the negotiating parties must
increasingly believe that they are facing a strong Prosecutor. If the State and Challenger’s
beliefs that the Prosecutor is weak are too high and the weak Prosecutor is very vulnerable,
the negotiating parties will agree to a justice policy that is outside of the range of what a
strong Prosecutor will allow, and she will therefore intervene.
C.4.3

Pooling Equilibrium 3: Cautious Intervention

Similar to the Extreme Caution equilibrium, in the Cautious Intervention equilibrium, a
weak Prosecutor never intervenes, regardless of the result of the bargain between the State
and the Challenger. This is the result of two key issues: first, the reputational cost that
the Prosecutor faces for not intervening when negotiations break down (r2 ) is relatively low,
and second, the weak Prosecutor is very vulnerable to manipulation (ε is large).63 Because
she knows her intervention may actually lead to greater injustice than letting the State and
Challenger determine the outcome themselves, the weak Prosecutor chooses to stay out of
the situation entirely, even after issuing a threat.
The strong Prosecutor, however, has exactly the opposite incentive structure, and will
intervene regardless of the result of the bargain between the State and the Challenger.
This is because the cost she faces for intervening after an agreement (r1 ) is relatively low.
Because she will not face a high cost for intervening if the agreement is too far from her
ideal point, the strong Prosecutor decides to hold the negotiating parties accountable in
proportion to their crimes no matter what. One can think of this as a situation where the
international community is supportive of an “accountability at all costs” approach. While a
strong Prosecutor knows she can implement her ideal point and achieve true accountability,
a weak Prosecutor knows that she is too vulnerable to manipulation by the parties involved
in the conflict, and thus decides to refrain from intervening.
Figure 18 provides an example of this equilibrium when π > 12 and α < 1 − π, or when
the State is stronger than the Challenger but has also committed a smaller proportion of
atrocities. Because the weak Prosecutor never intervenes in this equilibrium, the justice policy implemented, x∗T , is entirely a function of the relative strength of the negotiating parties.
It is also the case that x∗T can only move so far away from α before even a weak Prosecutor has an
incentive to intervene. However, a strong Prosecutor will intervene before a weak Prosecutor does because
a weak Prosecutor’s non-intervention region is always larger than a strong Prosecutor’s non-intervention
region. Proof of this claim is included in Appendix C.6 as Lemma 4.
63
As Lemma 5 in Appendix C.6 shows, in order to sustain this equilibrium, it must be the case the
r2 ≤ ε + π + α − 2πα − 1. Because r2 > 0 and 2πα increases at a faster rate than π + α, ε must be large
enough to keep the threshold of r2 positive.
62
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Figure 18: Cautious Intervention Equilibrium Example: π >
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Note: In this example, p can take any value, while α = .25, π = .6, r1 = .05, and ε = .5. The small value of r1 means
that the the non-intervention region of the strong Prosecutor (shaded in blue) is small. The large value of ε means that the
non-intervention region of the weak Prosecutor (shaded in blue and gray) is quite large. This helps explain why x∗T is a policy
that would lead a strong Prosecutor to intervene, even after a policy is agreed upon, while a weak Prosecutor does not.

Notice, however, that in this example, the State still agrees to be held disproportionately
accountable according to the justice policy implemented.64
Figure 19 outlines the effect of these differing approaches by the two types of Prosecutor
on the actual justice outcome in equilibrium. While the gray lines in each example reflect
the justice policy agreed upon by the negotiating parties, the blue lines reflect the actual
justice outcome. When the parties face a weak Prosecutor, the justice outcome reflects the
policy agreed upon, x∗T = 1 − π, which decreases in the strength of the State. When the
parties face a strong Prosecutor, however, she intervenes even when an agreement is reached
and imposes α, forcing the parties to face accountability in proportion to their crimes. The
simultaneously low costs faced by both types of Prosecutor for deviating from both norms
around accountability (r2 ) and norms around sustaining peace (r1 ) are key factors driving
this outcome, as is the vulnerability of the weak Prosecutor (ε).65

64
65

This is a feature of the example, where α < 1 − π.
Figure 24 in Appendix C.6 outlines the conditions for Cautious Intervention to be in equilibrium.
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Figure 19: Cautious Intervention Equilibrium Policy (x∗T ) and Outcome (Blue) as a Function
of State Strength (π) and Prosecutor Type
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(b) Cautious Intervention (Strong P)

Note: While the gray lines in each example reflect the justice policy agreed upon by the negotiating parties, the blue lines
reflect the actual justice outcome. When the parties face a weak Prosecutor, the justice outcome reflects the policy agreed
upon. When the parties face a strong Prosecutor, however, the outcome is α, and the parties face accountability in proportion
to their crimes.

C.4.4

Pooling Equilibrium 4: Aggressive Intervention

In the Aggressive Intervention equilibrium, both types of Prosecutor issue a threat, and similar to what occurs in the Cautious Intervention equilibrium, the strong Prosecutor intervenes
regardless of whether the Challenger accepts or rejects the State’s proposal. However, in the
Aggressive Intervention equilibrium, a weak Prosecutor also intervenes if the Challenger rejects the State’s proposal, though she does not intervene if the Challenger accepts the State’s
proposal. In other words, the key distinction between the Cautious Intervention and the Aggressive Intervention equilibria is what occurs off the equilibrium path when the negotiating
parties face a weak Prosecutor. While the State and the Challenger always reach an agreement in equilibrium, the weak Prosecutor’s willingness to intervene when negotiations break
down nevertheless shapes the nature of their agreement.
In this equilibrium, the difference between the justice policy implemented, x∗T , and the
share of crimes for which the State is responsible, α, is entirely driven by the vulnerability
of the weak Prosecutor and the relative strength of the negotiating parties. As the State’s
relative strength increases, the policy agreed to in equilibrium moves farther away from α and
closer to the State’s ideal point. Similarly, all else equal, as the weak Prosecutor becomes
more vulnerable (ε increases), the policy implemented in equilibrium moves closer to the
State’s ideal point.66
66

Note that in this equilibrium, the State and the Challenger can have any beliefs about the likelihood
that the Prosecutor is weak (p can be any value between 0 and 1). Because the strong prosecutor intervenes
with certainty, the State and Challenger must simply believe that they are facing a weak prosecutor with
some positive probability (p > 0), which is true by assumption.

79

Figure 20: Aggressive Intervention Equilibrium Example: π >
S
0

x∗
T
ε

1
2

and α < 1 − π

C
1

(1 − π)
α

Note: In this example, π = .7, α = .25, ε = .2, and r1 = .05. The non-intervention region of the strong Prosecutor (determined
by r1 ) is shaded in blue. The non-intervention region of the weak Prosecutor (determined by r1 and ε) is shaded in blue and
gray large. This helps explain why x∗T is a policy that would lead a strong Prosecutor to intervene, even after a policy is agreed
upon, while a weak Prosecutor does not.

Figure 20 provides an example of this equilibrium, where π > 21 , and α < 1 − π. The
strong Prosecutor’s non-intervention region, which is determined entirely by the reputational
cost she faces if she intervenes after the parties come to an agreement (r1 ), is outlined in
blue. The weak Prosecutor’s non-intervention region is determined by both the reputational
cost she faces for intervening after an agreement and the extent of her vulnerability (ε), and
is outlined in blue and gray. In this example, the equilibrium justice policy implemented
is closer to the State’s ideal point. As the State’s relative strength decreases (π gets closer
to 21 ), the justice policy implemented in equilibrium moves closer to α. Similarly, as the
weak Prosecutor becomes less vulnerable to manipulation (ε decreases) the outcome of the
bargain between the negotiating parties moves closer to true accountability.
In addition to shifting the equilibrium justice policy closer to α, decreasing the weak
Prosecutor’s vulnerability to manipulation (ε) also decreases the stability of the equilibrium.
As the weak Prosecutor becomes less vulnerable, she becomes more like a strong Prosecutor,
and thus will be less likely to tolerate deviation from her ideal point.

C.5

Empirical Implications

The four pooling equilibria described in detail in section C.4 provide important insights about
the decision calculus of the State and Challenger when facing the threat off intervention, as
well as the Prosecutor when weighing how and when to intervene.
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Prosecutorial Constraints and Equilibrium Sensitivity
Figure 21 shows how the equilibria change as the vulnerability of the weak Prosecutor (ε)
and the reputational costs she faces for deviating from international norms around peacebuilding (r1 ) and accountability (r2 ) change. In this example, α = 12 , meaning the State and
Challenger are equally culpable for atrocities committed. The State is also more powerful
than the Challenger (π = 43 ), and the negotiating parties believe it is as likely that the Prosecutor is weak as it is that she is strong (p = 21 ). The solid line represents the threshold of r2
given the fixed parameters and ε, above or below which different equilibria are possible. The
dashed lines represent different threshold values of r1 for each equilibrium, given the fixed
parameters and ε. This is because the value of r2 shapes the Prosecutor’s decision-making
when she is weak and negotiations fail, and r1 shapes her decision-making when negotiations
succeed, regardless of her type.
Figure 21: Equilibria as a Function of Reputational Costs (r1 , r2 ) and Vulnerability (ε)
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Note: All parameters are fixed except ε, r1 , and r2 . The dashed lines represent the threshold values of r1 —the reputational
cost the Prosecutor faces for being too interventionist—that support each of the equilibria, given the fixed parameters and ε.
The solid line represents the threshold for r2 —the reputational cost the Prosecutor faces for not intervening when negotiations
break down—given the fixed parameters and ε, r2 = ε − 21 .

While the strong Prosecutor is not vulnerable to manipulation from the negotiating parties themselves, she is nevertheless still beholden to the rest of the international community,
facing at times high costs for being seen as too interventionist. When those costs (r1 ) are
high, the strong Prosecutor will also be cautious, only intervening when the parties cannot
come to an agreement, as in the Extreme Caution and Caution equilibria. As the rest of the
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international community becomes more supportive of accountability, the costs of being seen
as too interventionist decrease, and the strong Prosecutor is more willing to intervene, as in
the Cautious Intervention and Aggressive Intervention equilibria. With enough support, the
strong Prosecutor will intervene regardless of the outcome of negotiations between the State
and Challenger, thus ensuring the parties face accountability in proportion to the crimes
they have committed.
As can be seen in Figure 21, each equilibrium is unique for certain combinations of ε,
r1 , and r2 . It is nevertheless clear that the Extreme Caution and Cautious Intervention
equilibria are more sensitive to changes in the demand of the international community than
the Caution, and to a lesser extent, the Aggressive Intervention equilibria. This makes sense
because in the Extreme Caution and Cautious Intervention equilibria, international demand
for accountability is very low, which allows a weak Prosecutor to not intervene even in the
event of negotiation breakdown.
The least sensitive equilibrium is Caution, where regardless of her type, the Prosecutor intervenes if negotiations break down, but refrains from stepping in if the parties reach
an agreement. It is reasonable for this equilibrium to be the most common given the international community’s conflicting perspectives on the ICC and accountability: while the
demand for accountability in the wake of atrocity has grown (Sikkink 2011, Hayner 2018), so
too have concerns about the ICC Prosecutor’s Office overreaching (Bosco 2013, Clark 2018).
Aware of these concerns, the Prosecutor must therefore engage in a balancing act, weighing
conflicting interests against her own abilities. Evidence suggests that even in the early years
of the Court, the Prosecutor’s Office was at times engaging in precisely such a balancing act
(Peskin 2009, Bosco 2013).
Prosecutor Vulnerability and Bargaining Leverage
Recall that when there is sufficient demand for accountability from the international
community (r2 is high), even weak prosecutors will intervene when negotiations between
the State and the Challenger break down. Furthermore, under certain conditions—namely,
when the international community is less concerned about the implications of intervention
for peacebuilding (r1 is low)—strong prosecutors may intervene no matter what. These
threats of intervention ultimately shape the nature of the bargain struck between the State
and the Challenger. As noted in Section 6.2 above, the higher the parties’ beliefs about the
probability they are facing a weak Prosecutor, the harder they are likely to bargain with
each other. However, it is not simply a matter of whether or not the parties believe the
Prosecutor is weak; it is also about how vulnerable the Prosecutor is in the event that she is
weak.
Figure 22 outlines these dynamics, showing how the vulnerability of the weak Prosecutor
interacts with the State and Challenger’s beliefs about her weakness to affect the nature of
their bargain (x∗T ). The left side of the figure shows how the equilibrium policy changes as
a function of the weak Prosecutor’s vulnerability in the Aggressive Intervention equilibrium,
and the right side of the figure shows how the policy changes as a function of vulnerability
in the Caution equilibrium. Each of the different colored lines represents a different value
of π, the State’s relative strength (and ability to manipulate a vulnerable Prosecutor). The
accountability the parties would face if held accountable in proportion to their crimes α is
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Figure 22: Equilibrium Policy (x∗T ) as a Function of Vulnerability (ε)
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Note: The left side of the figure shows how the equilibrium policy changes as a function of the weak Prosecutor’s vulnerability in
the Aggressive Intervention equilibrium. The right side of the figure shows how the policy changes as a function of vulnerability
in the Caution equilibrium. Each of the different colored lines represents a different value of π, the State’s relative strength
(and ability to manipulate a vulnerable Prosecutor). The accountability the parties would face if held accountable in proportion
to their crimes α is fixed at 12 , meaning they are equally responsible for atrocities committed. p = 41 means the State and
Challenger believe they are more likely to be facing a strong Prosecutor.

fixed at 12 , meaning they are equally culpable for atrocities committed.
Notice that the negotiating parties’ beliefs are fixed at p = 41 for both equilibria shown
in Figure 22. The low value of p means that the State and Challenger believe it is likely
they are facing a strong Prosecutor. Even so, in both equilibria, as the vulnerability of the
weak Prosecutor (ε) increases, the outcome of the bargain (x∗T ) moves farther away from
true accountability (α). This makes sense because as the weak Prosecutor becomes more
vulnerable to manipulation, the negotiating parties can leverage that knowledge to demand
more from each other.
How far the agreed-upon policy deviates from true accountability, as well as whether the
final policy favors the State or the Challenger, depends on how strong the State is (π). All
else equal, when the weak Prosecutor is very vulnerable to manipulation (ε is large) and the
State is much stronger than the Challenger (π is large), the equilibrium policy will be closer
to the State’s ideal point of 0. While the relative strength of the State and the Challenger
are never exactly equal (π 6= 12 ), as they approach parity with one another, the agreement
they reach becomes less reflective of their relative power and more reflective of their relative
culpability in atrocities. The difference between the gray and blue lines in Figure 22 are an
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example of this variation. For any given value of vulnerability (ε), the equilibrium bargain
(x∗T ) when π = 23 is closer to α than the equilibrium bargain when π = 43 . As the red lines
show, it exactly the opposite when the Challenger is stronger than the State (π is low). When
the Challenger is stronger, the equilibrium policy agreed upon by the negotiating parties is
closer to the Challenger’s ideal point of 1. This is true for both the Aggressive Intervention
and the Caution equilibria.
While Figure 22 assumes a constant probability that the Prosecutor is weak (p = 41 ),
as noted above, the parties’ beliefs about the type of Prosecutor they are facing can also
shape the nature of the agreement they make. As the probability that the Prosecutor
is weak increases, domestic power politics play a more important role in determining the
equilibrium policies. This is clear because as p increases, the range of policies implemented
in the Caution equilibrium (α + ωp) will become more like the policies implemented in the
Aggressive Intervention equilibrium (α + ω). However, because the State and Challenger
engage in more extreme behavior as their beliefs that they are facing a weak Prosecutor
grow, the strong Prosecutor becomes more likely to intervene, and the equilibrium becomes
less stable.
Atrocities Committed and Justice Policy Outcomes
Figure 23 outline how the policy agreed to in each equilibrium changes as α changes.
All else equal, the Cautious and Aggressive Intervention equilibria are the least responsive
to changes in the State’s level of accountability relative to the Challenger’s. This is in part
because of what policies must be agreed upon for these equilibria to exist. In both cases,
strong Prosecutors intervene even after the negotiating parties reach an agreement, meaning
that whatever agreement they reach (x∗T ) must necessarily be outside of the range of policies
that a strong Prosecutor accepts.
The Cautious Intervention equilibrium, represented by the gray lines, in particular is
unresponsive to changes in the State’s level of responsibility for atrocities: because the
agreement they reach is entirely a function of the relative strength of the two parties (π), the
outcome of the bargain remains the same regardless of the culpability of either party. While
this at times leads to the greatest deviation from true accountability, especially when α is
very large or very small67 , recall from Figure 19 that the accountability actually faced by the
parties depends on whether or not they face a strong Prosecutor. When they face a strong
Prosecutor, the State and Challenger face accountability in proportion to their crimes.
Similarly, it is the State and Challenger’s compliance with the preferences of the Prosecutor after seeing a threat that allows the Extreme Caution and Caution equilibria to exist.
Upon receiving the threat of intervention, the parties must believe there is a reasonable likelihood that such an intervention will occur if they do not agree to a policy that is acceptable
to a strong Prosecutor. However, they must also be able to commit to complying with the
Prosecutor’s demands given their own preferences—if the State and Challenger believe they
stand to benefit from non-compliance, they will take the gamble and agree to a policy outside
of the range of policies acceptable to a strong Prosecutor, thus leading to intervention.
67

Figure 18 is an example using this extreme variation, where α is very small despite the State’s relative
strength.
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Figure 23: Equilibrium Policy (x∗T ) as a Function of State Responsibility (α)
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Note: The solid lines represent the equilibrium policy when the State is stronger than the Challenger (π = 23 ), while the dashed
lines represent the outcomes when the Challenger is stronger (π = 31 ). The value of π in each example affects the maximum or
minimum value α can take in equilibrium. When π = 23 (solid lines), α ∈ (0, 23 ), and when π = 13 (dashed lines), α ∈ ( 13 , 1). The
black line at α = 21 represents the value at which the State and Challenger are equally responsible for the atrocities committed.

Because the relative strength of the State and the Challenger shape their bargaining
leverage, two sets of outcomes are presented in Figure 23. The solid lines represent the
outcomes of the bargains when the State is stronger than the Challenger (π > 12 ), while the
dashed lines represent the outcomes when the Challenger is stronger (π < 21 ). In all but the
Cautious Intervention equilibrium, when the State is stronger than the Challenger, he never
agrees to face more accountability than what corresponds to the share of crimes for which he
is actually responsible (x∗T ≤ α). Conversely, when the Challenger is stronger than the State,
he never agrees to face more accountability than that for which he is actually responsible
(x∗T ≥ α).68

C.6

Proofs and Additional Equilibrium Analysis

Lemma 3. θP = S, AS1 = T , and x∗T ∈
/ DCT =⇒ AS3 = I.
In any equilibrium where a strong prosecutor issues a threat, if negotiations between S and
The equality occurs when x∗T = α = 1 − π, as shown for both values of π in Figure 23. But note
that when α = 1 − π, even the strong Prosecutor is indifferent between threatening to intervene and not
threatening to intervene.
68
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C break down, the strong prosecutor will always intervene.
Proof. Assume not.
1. For a strong P to not intervene after issuing a threat, it must be the case that her
expected utility from intervening is less than her expected utility from not intervening,
EUP (I|θ, T ; x∗T , R) ≤ EUP (¬I|θ, T ; x∗T , R), or 0 ≤ −(πα + (1 − π)(1 − α)) − r2 .
2. π ∈ (0, 1) and α ∈ (0, 1) =⇒ πα + (1 − π)(1 − α) > 0.
3. πα + (1 − π)(1 − α) > 0 =⇒ −(πα + (1 − π)(1 − α)) − r2 < 0, but by assumption in
step 1 −(πα + (1 − π)(1 − α)) − r2 ≥ 0, a contradiction.
4. Therefore, it must be the case that EUP (I|θ, T ; x∗T , R) > EUP (¬I|θ, T ; x∗T , R).

S
W
T
∗
S
Lemma 4. AW
1 = T , A1 = T , xT ∈ DC , and A2 = I =⇒ A2 = I.

In any pooling equilibrium where both types of Prosecutor issue a threat, if a weak prosecutor
intervenes after S and C agree on justice policy x∗T , a strong prosecutor must also intervene
after the parties agree upon x∗T .
Proof. Assume not.
/ NW .
1. Then it must be the case that ∃x∗T ∈ [0, 1] such that x∗T ∈ NS but x∗T ∈
2. For a weak P to intervene after issuing a threat and the parties coming to an agreement, it must be the case that her expected utility from intervening is higher than
her expected utility from not intervening, EUP (I|θ = W, T ; x∗T , DCT ) > EUP (¬I|θ =
W, T ; x∗T , DCT ), which happens when x∗T > α + ε + r1 or x∗T < α − ε − r1 .
3. For a strong P to not intervene after issuing a threat and the parties coming to an
agreement, it must be the case that her expected utility from not intervening is higher
than her expected utility from intervening, EUP (¬I|θ = S, T ; x∗T , DCT ) > EUP (I|θ =
S, T ; x∗T , DCT ), which happens when x∗T ∈ NS ≡ [α − r1 , α + r1 ].
4. But ε > 0 and x∗T ∈
/ NW =⇒ x∗T > α + r1 or x∗T < α − r1 , a contradiction.
5. Therefore, it must be the case that x∗T ∈
/ NW =⇒ x∗T ∈
/ NS .

∗
Lemma 5. θP = W , AW
/ DCT , and r2 > ε + α + π − 2πα − 1 =⇒ AW
1 = T , xT ∈
3 = I.

If a weak prosecutor issues a threat and the reputational cost she faces for not intervening
in the event of a negotiation breakdown (r2 ) is high enough, she will always intervene if C
rejects S’s proposal.
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Proof. For a weak P to intervene after issuing a threat and negotiations breaking down, it
must be the case that her expected utility from intervening is higher than her expected utility
from not intervening, EUP (I|φ = W, T ; x∗T , R) ≥ EUP (¬I|φ = W, T ; x∗T , R), which happens
when − ≥ π(−α) − (1 − π)(1 − α) − r2 . Rearranging, we get r2 ≥  + α + π − 2πα − 1.
∗
Lemma 6. AS1 = AW
1 = ¬T , P rS (W |¬T ) = 1, and P rC (W |¬T ) = 1 =⇒ x¬T = 1 − π.

Proof. In the pooling equilibria where both types of Prosecutor issue threats, actions that
involve P not issuing a threat are off the equilibrium path and thus are never reached with
positive probability. I can therefore specify any beliefs consistent with equilibrium play. For
the purposes of this paper, I will say that if the Prosecutor does not issue a threat, the State
and Challenger will believe with certainty that the Prosecutor is weak. Furthermore, if the
Prosecutor does not issue a threat, she does not have the ability to intervene. Therefore, C
moves last if P doesn’t issue a threat.
1. For C to accept S’s proposal, it must be the case that EUC (A|¬T ; x) ≥ EUC (R|¬T ; x),
which happens when x ≥ 1 − π. So DC¬T = [1 − π, 1].
2. For S to propose x∗¬T = 1 − π, it must be the case that EUS (x∗¬T |T ; DC¬T ) ≥ EUC (x <
x∗¬ |T ; DC¬T ). S will get a strictly lower payoff from proposing an x > 1 − π, so it is
sufficient to consider x∗¬T and an x < x∗¬T . If S chooses an x < x∗¬T , C will reject and
will be able to get his ideal point with probability 1 − π (and S will be able to get
his ideal point with probability π). In expectation, S will not get a higher utility if C
rejects his offer, so S cannot get a higher utility from an x < x∗¬T .
3. Therefore x∗¬T = 1 − π.

C.6.1

Pooling Equilibrium 1: Extreme Caution

Let x∗T ≡ α + p(1 − π − α), p < 1, r1 > p|1 − π − α|, and r2 ≤ ε + π + α − 2πα − 1. For the
posterior beliefs of the State and Challenger described by P rS (W |T ) = p, P rS (S|T ) = 1−p,
P rC (W |T ) = p, P rC (S|T ) = 1 − p a pooling equilibrium exists where regardless of her
type, the Prosecutor issues a threat, and she does not intervene if the Challenger accepts
the proposal. If the Prosecutor is strong, she intervenes when the Challenger rejects S’s
policy proposal, and if the Prosecutor is weak, she does not intervene when the Challenger
rejects S’s policy proposal. In equilibrium, S offers policy x∗T = α + p(1 − π − α) when
P issues a threat and x∗¬T = 1 − π when P does not issue a threat. C accepts any justice
policy xT ∈ [α + p(1 − π − α), 1] when P issues a threat and accepts any justice policy
x¬T ∈ [(1 − π), 1] when P does not issue a threat.
Proof. In this pooling equilibrium, prosecutors that are strong and prosecutors that are weak
will both choose to threaten the negotiating parties, and will not intervene if C accepts S’s
offer. If C rejects S’s offer, then strong prosecutors will intervene, but weak prosecutors will
not intervene.
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1. For such an equilibrium to exist, strong prosecutors must be better off intervening after
C rejects S’s offer, while weak prosecutors are better off not intervening after C rejects
S’s offer. From Lemma 3, we know that EUP (I|θ = S; x∗T , R) > EUP (¬I|θ = S; x∗T , R).
And from Lemma 5, we know that EUP (I|θ = W ; x∗T , R) < EUP (¬I|θ = W ; x∗T , R),
when r2 < ε + α + π − 2πα − 1.
2. For a weak prosecutor to not intervene after C accepts S’s proposal, EUP (¬I|θ =
W ; x∗T , A) ≥ EUP (I|θ = W ; x∗T , A), which happens when x ≥ α − r1 − ε and x ≤
α + r1 + ε. So RW = [α − r1 − ε, α + r1 + ε].
3. For a strong prosecutor to not intervene after C accepts S’s proposal, EUP (¬I|θ =
S; x∗T , A) ≥ EUP (I|θ = S; x∗T , A), which happens when x∗T ≥ α − r1 and x∗T ≤ α + r1 .
So NS = [α − r1 , α + r1 ].
4. For C to accept, S’s proposal, it must be the case that EUC (A|T ; x) ≥ EUC (R|T ; x),
which happens when x ≥ α + p(1 − π − α). So DCT = [α + p(1 − π − α), 1].
5. For S to propose x∗T = α + p(1 − π − α), it must be the case that EUS (x∗T |T, DCT ) ≥
EUS (x < x∗T |T ; DCT ). S will get a strictly lower utility from proposing an x > α +
p(1 − π − α), so it is sufficient to consider x∗T and an x < x∗T . If S chooses an x < x∗T ,
C will reject and P will intervene with certainty when strong, and will not intervene
if weak. Therefore, S’s expected utility from x < x∗T is equivalent to his utility from
x∗T . So S cannot get a higher utility from an x < x∗T .
6. For this to be in equilibrium, it must be the case that x∗T ∈ NS and x∗T ∈ NW . From
Lemma 4, we know that x∗T ∈ NS =⇒ x∗T ∈ NW . So it is sufficient to show that
x∗T ∈ NS . This happens when r1 > p|1 − π − α|.
7. Finally, for this pooling equilibrium to exist, it must be the case that both types of
Prosecutor must prefer to issue a threat rather than not issue a threat. We know
from Lemma 6 that the policy implemented if the Prosecutor does not issue a threat is
x∗¬T = 1 − π. For both types of P to threaten, it must be the case that EUP (T |x∗T ) ≥
EUP (¬T |x∗¬T ), or p|1 − π − α| ≤ |1 − π − α|. This happens when p ≤ 1, which is true
by assumption.69

C.6.2

Pooling Equilibrium 2: Caution

Let x∗T ≡ α + ωp, p ≤ |1−π−α|
, ε ≥ |1−π−α|
, r1 > p|ω|, and r2 > ε + π + α − 2πα − 1. For the
|ω|
|1−2π|
posterior beliefs of the State and Challenger described by P rS (W |T ) = p, P rS (S|T ) = 1−p,
P rC (W |T ) = p, P rC (S|T ) = 1 − p, a pooling equilibrium exists where regardless of her type,
the Prosecutor issues a threat and intervenes if the Challenger rejects S’s policy proposal,
and she does not intervene if the Challenger accepts the proposal. In equilibrium, S offers
policy x∗T when P issues a threat and x∗¬T = 1 − π when P does not issue a threat. C
69

Because p is a probability, it must be the case that at least p ∈ [0, 1]. I have further assumed that
p ∈ (0, 1) which necessarily means that p < 1.
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accepts any justice policy x ∈ [α + ωp, 1] when P issues a threat and accepts any justice
policy x ∈ [(1 − π), 1] when P does not issue a threat.
Proof. In this pooling equilibrium, prosecutors that are strong and prosecutors that are weak
will both choose to threaten the negotiating parties, and will intervene if C rejects S’s offer
and not intervene if C accepts S’s offer.
1. For such an equilibrium to exist, both types of prosecutor must be better off intervening
after C rejects S’s offer. From Lemma 3, we know that EUP (I|θ = S; x∗T , R) >
EUP (¬I|θ = S; x∗T , R). And from Lemma 5, we know that EUP (I|θ = W ; x∗T , R) ≥
EUP (¬I|θ = S; x∗T , R), when r2 > ε + α + π − 2πα − 1.
2. For a weak prosecutor to not intervene after C accepts S’s proposal, EUP (¬I|θ =
W ; x∗T , A) ≥ EUP (I|θ = W ; x∗T , A), which happens when x ≥ α − r1 − ε and x ≤
α + r1 + ε. So NW = [α − r1 − ε, α + r1 + ε].
3. For a strong prosecutor to not intervene after C accepts S’s proposal, EUP (¬I|θ =
S; x∗T , A) ≥ EUP (I|θ = S; x∗T , A), which happens when x ≥ α − r1 and x ≤ α + r1 . So
NS = [α − r1 , α + r1 ].
4. For C to accept, S’s proposal, it must be the case that EUC (A|T ; x) ≥ EUC (R|T ; x),
which happens when x ≥ α + ωp. So ATC = [α + ωp, 1].
5. For S to propose x∗T = α + ωp, it must be the case that EUS (x∗T |T ; ATC ) ≥ EUC (x <
x∗T |T ; ATC ). S will get a strictly lower payoff from proposing an x > α + ωp, so it is
sufficient to consider x∗T and an x < x∗T . If S chooses an x < x∗T , C will reject and P
will intervene with certainty. So S cannot get a higher payoff from an x < x∗T .
6. For this to be in equilibrium, it must be the case that x∗T ∈ NS and x∗T ∈ NW . From
Lemma 4, we know that x∗T ∈ NS =⇒ x∗T ∈ NW . So it is sufficient to show that
x∗T ∈ NS . This happens when r1 > |ωp|.
7. Finally, for this pooling equilibrium to exist, it must be the case that both types of
Prosecutor must prefer to issue a threat rather than not issue a threat. We know
from Lemma 6 that the policy implemented if the Prosecutor does not issue a threat is
x∗¬T = 1 − π. For both types of P to threaten, it must be the case that EUP (T |x∗T ) ≥
EUP (¬T |x∗¬T ), or |ωp| ≤ |1 − π − α|. Solving for p and ε, p ≤ |1−π−α|
and ε ≥ |1−π−α|
.
|ω|
|1−2π|

C.6.3

Pooling Equilibrium 3: Cautious Intervention

Let x∗T ≡ 1 − π, |1 − π − α| > r1 ≥ |1 − π − α| − ε, and r2 ≤ ε + π + α − 2πα − 1. For the
posterior beliefs of the State and Challenger described by P rS (W |T ) = p, P rS (S|T ) = 1−p,
P rC (W |T ) = p, P rC (S|T ) = 1 − p, a pooling equilibrium exists where regardless of her type,
the Prosecutor issues a threat. If the Prosecutor is strong, then she intervenes regardless of
whether the Challenger accepts or rejects S’s policy proposal. If the Prosecutor is weak, then
she does not intervene regardless of whether C accepts or rejects the State’s policy proposal.
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In equilibrium, S offers policy x∗T = 1 − π when P issues a threat and x∗¬T = 1 − π when P
does not issue a threat. C accepts any justice policy x ∈ [(1 − π), 1] when P issues a threat
and accepts any justice policy x ∈ [(1 − π), 1] when P does not issue a threat.
Proof. In this pooling equilibrium, prosecutors that are strong and prosecutors that are
weak will both choose to threaten the negotiating parties. If C rejects S’s offer, then strong
prosecutors will intervene, but weak prosecutors will not. If C accepts S’s offer, then strong
prosecutors will still intervene, but weak prosecutors will not.
1. For such an equilibrium to exist, strong prosecutors must be better off intervening after
C rejects S’s offer, while weak prosecutors are better off not intervening after C rejects
S’s offer. From Lemma 3, we know that EUP (I|θ = S; x∗T , R) > EUP (¬I|θ = S; x∗T , R).
And from Lemma 5, we know that EUP (I|θ = W ; x∗T , R) < EUP (¬I|θ = W ; x∗T , R),
when r2 ≤ ε + α + π − 2πα − 1.
2. For a weak prosecutor to not intervene after C accepts S’s proposal, EUP (¬I|θ =
W ; x∗T , A) ≥ EUP (I|θ = W ; x∗T , A), which happens when x ≥ α − r1 − ε and x ≤
α + r1 + ε. So NW = [α − r1 − ε, α + r1 + ε] and x∗T ∈ NW .
3. For a strong prosecutor to intervene after C accepts S’s proposal, EUP (¬I|θ = S; x∗T , A) <
EUP (I|θ = S; x∗T , A), which happens when x < α − r1 or x > α + r1 . So NS =
/ NS .
[α − r1 , α + r1 ], but x∗T ∈
4. For C to accept, S’s proposal, it must be the case that EUC (A|T ; x) ≥ EUC (R|T ; x),
which happens when x ≥ 1 − π. So ATC = [1 − π, 1].
5. For S to propose x∗T = 1 − π, it must be the case that EUS (x∗T |T ; ATC ) ≥ EUS (x <
x∗T |T ; ATC ). S will get a strictly lower utility from proposing an x > 1 − π, so it is
sufficient to consider x∗T and an x < x∗T . If S chooses an x < x∗T , C will reject and P
will intervene with certainty when strong, and will not intervene if weak. Therefore,
S’s expected utility from x < x∗T is equivalent to his utility from x∗T . So S cannot get
a higher utility from an x < x∗T .
6. For this to be in equilibrium, however, it must be the case that x∗T ∈ NW but x∗T ∈
/ NS .
This happens when |1 − π − α| > r1 ≥ |1 − πα − ε|.
7. Finally, for this pooling equilibrium to exist, it must be the case that both types of
Prosecutor must prefer to issue a threat rather than not issue a threat. We know
from Lemma 6 that the policy implemented if the Prosecutor does not issue a threat is
x∗¬T = 1 − π. For a strong P to issue a threat, it must be the case that r1 ≤ |1 − π − α|.
For a weak P to issue a threat, it must be the case that |1 − π − α| ≤ |1 − π − α|,
which is true because |1 − π − α| = |1 − π − α|.70

70

This means that while the strong prosecutor prefers issuing the threat, the weak prosecutor is indifferent
between issuing the threat and not issuing the threat.
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C.6.4

Pooling Equilibrium 4: Aggressive Intervention

Let x∗T ≡ α + ω, ε ≤ |1−π−α|
, r1 < |ω|, and r2 > ε + π + α − 2πα − 1. For the posterior beliefs
|1−2π|
of the State and Challenger described by P rS (W |T ) = p, P rS (S|T ) = 1−p, P rC (W |T ) = p,
P rC (S|T ) = 1 − p, a pooling equilibrium exists where regardless of her type, the Prosecutor
issues a threat and intervenes if the Challenger rejects S’s policy proposal. If the Challenger
accepts S’s policy proposal, then P intervenes when she is strong but does not intervene
when she is weak. In equilibrium, S offers policy x∗T = α + ω when P issues a threat and
x∗¬T = 1 − π when P does not issue a threat. C accepts any justice policy x ∈ [α + ω, 1]
when P issues a threat and accepts any justice policy x ∈ [(1 − π), 1] when P does not issue
a threat.
Proof. In this pooling equilibrium, prosecutors that are strong and prosecutors that are weak
will both choose to threaten the negotiating parties, and will both intervene if C rejects S’s
offer. If C accepts S’s offer, then strong prosecutors will still intervene, but weak prosecutors
will not intervene.
1. For such an equilibrium to exist, both types of Prosecutor must be better off intervening
after C rejects S’s offer. From Lemma 3, we know that EUP (I|θ = S; x∗T , R) >
EUP (¬I|θ = S; x∗T , R). And from Lemma 5, we know that EUP (I|θ = W ; x∗T , R) ≥
EUP (¬I|θ = W ; x∗T , R), when r2 > ε + α + π − 2πα − 1.
2. For a weak prosecutor to not intervene after C accepts S’s proposal, EUP (¬I|θ =
W ; x∗T , A) ≥ EUP (I|θ = W ; x∗T , A), which happens when x ≥ α − r1 − ε and x ≤
α + r1 + ε. So NW = [α − r1 − ε, α + r1 + ε] and x∗T ∈ NW .
3. For a strong prosecutor to intervene after C accepts S’s proposal, EUP (¬I|θ = S; x∗T , A) <
EUP (I|θ = S; x∗T , A), which happens when x < α − r1 or x > α + r1 . So NS =
/ NS .
[α − r1 , α + r1 ], but x∗T ∈
4. For C to accept, S’s proposal, it must be the case that EUC (A|T ; x) ≥ EUC (R|T ; x),
which happens when x ≥ α + ω. So ATC = [α + ω, 1].
5. For S to propose x∗T = α + ω, it must be the case that EUS (x∗T |T ; ATC ) ≥ EUS (x <
x∗T |T ; ATC ). S will get a strictly lower utility from proposing an x > α + ω, so it is
sufficient to consider x∗T and an x < x∗T . If S chooses an x < x∗T , C will reject and P
will intervene with certainty. In expectation, S’s utility will be the same as his utility
from offering x∗T . So S cannot get a higher payoff from an x < x∗T .
6. For this to be in equilibrium, it must be the case that x∗T ∈ NW but x∗T ∈
/ NS . This
happens when r1 < |ω| ≤ r1 + ε. Because it is always the case that |ω| ≤ r1 + ε, it is
sufficient to say that r1 < |ω|.
7. Finally, for this pooling equilibrium to exist, it must be the case that both types of
Prosecutor must prefer to issue a threat rather than not issue a threat. We know
from Lemma 6 that the policy implemented if the Prosecutor does not issue a threat is
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x∗¬T = 1−π. For a strong P to issue a threat, it must be the case that r1 ≤ |1−π −α|.71
For a weak P to issue a threat, it must be the case that |ω| ≤ |1 − π − α|. Solving for
ε we find that ε ≤ |1−π−α|
.
|1−2π|

Figure 24: Conditions for Cautious Intervention to be in Equilibrium (Dark Pink) as a
Function of State Strength (π) and Reputational Costs (r1 , r2 )
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Note: In this equilibrium, the weak Prosecutor never intervenes, while the strong Prosecutor intervenes no matter what. The
light pink region represents the conditions under which a strong Prosecutor intervenes even after the State and Challenger
make an agreement, which happens when |1 − π − α| > r1 ≥ |1 − π − α| − ε. When r1 ≥ |1 − π − α| a strong Prosecutor
does not intervene after the State and Challenger make an agreement, and when r1 < |1 − π − α| − ε, both types of Prosecutor
intervene after an agreement. The dark pink region, however, represents what is actually in equilibrium. This is because the
weak Prosecutor never intervenes when r2 ≤ ε + π + α − 2πα − 1, or in this case, r2 ≤ 21 π − 14 . When r2 > 21 π − 14 , the weak
Prosecutor intervenes after negotiations between the State and the Challenger breakdown.

71
Whether |ω| or |1 − π − α| is the stricter condition on r2 depends on the size of each parameter. In this
paper, I have assumed that r1 < |ω| is the stricter condition.
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