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Abstract 
This review essay evaluates three new books on international justice, focusing in particular on coopera-
tion and backlash against the International Criminal Court: Africa and the Backlash Against International 
Courts by Peter Brett and Line Engbo Gissel, Saving the International Justice Regime by Courtney 
Hillebrecht, and State Behavior and the International Criminal Court by Franziska Boehme. It provides 
an overview of the books and explores how each work analyses African state responses to the ICC 
investigation in Darfur, then assesses the implications of the books for understanding contemporary 
debates about international justice.
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In the 21 years since the Rome Statute went into effect, scholars, practitioners, and politi-
cians have debated whether the International Criminal Court (ICC) is useful or effective. 
With a total cost of over US $1 billion and an ever-growing budget, the material costs of 
establishing and maintaining the institution has raised concerns among member states, par-
ticularly given its limited number of arrest warrants and convictions (Abebe 2014; Akhavan 
2013; Ford 2023).1 Moreover, the Court has been rife with controversy, stemming from its 
rulings related to powerful state actors and claims of its politicization and its ineffective-
ness. For example, the Office of the Prosecutor’s decisions to deprioritize an investigation 
into US atrocities in Afghanistan and seek an arrest warrant for Russian President Vladimir 
Putin were both seen as contentious among certain groups in the international community 
(Carter 2023; Human Rights Watch 2022). More recently, the Court and prosecutor have 
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1  The ICC has issued 40 arrest warrants in 31 cases. Ten individuals have been convicted. For more informa-

tion, see www.icc-cpi.int/about/the-court.
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2 Genevieve Bates

been criticized for the slow progress on and limited allocation of resources to the investiga-
tion of atrocities in Palestine (McBrien 2023).

The three books under review—Africa and the Backlash Against International Courts, 
Saving the International Justice Regime, and State Behavior and the International Criminal 
Court—speak to these concerns directly. Each work addresses to varying degrees the causes 
and real-world political consequences of backlash against the courts that constitute the 
institutional backbone of the contemporary human rights regime. In doing so, the books 
highlight an important feature of international politics that sits at the intersection of con-
trasting norms and realpolitik. By identifying the contours and exploring the underlying 
causes of backlash, the authors each point to a set of potential solutions that may save the 
international justice regime.

Peter Brett and Line Engbo Gissel’s Africa and the Backlash Against International Courts 
is at its core about both the process of and justification for backlash against international 
courts in Africa. It tackles two interrelated questions: (1) why have African states engaged 
in backlash against some international courts and not others, and (2) if African states do 
not like these courts, why did they ever set them up in the first place? To answer these 
questions, Brett and Gissel evaluate evidence collected over years of fieldwork across the 
African continent, including in Uganda, Kenya, Namibia, South Africa, Zimbabwe, Burkina 
Faso, and Nigeria.

They first trace the rise of international courts in Africa during the post-Cold War era, 
showing how these courts proliferated because African states sought to create ‘international 
images of themselves as rule of law states in order to preempt new donor pressures and 
capture new resources’ (Brett and Gissel 2020: 11). However, while participation in inter-
national legal regimes became an important source of legitimacy, a shift in the structural 
conditions of African policymaking—due in part to the War on Terror, the rise of China 
and resurgence of Russia, and oil discoveries—has given Africa increased independence 
from the liberal international order. The result of this increased autonomy is that African 
governments now mobilize against international courts when court decisions are presented 
as being incompatible with key norms in the region. These norms generally serve as a basis 
for understanding and recognizing African statehood, both in regional contexts—land in 
Southern Africa, legality in Western Africa, and sovereignty in Eastern Africa—and globally 
through the norm of sovereign equality. When international court decisions are presented 
as conflicting with these underlying norms, African states engage in backlash behaviour, 
undermining and at times seeking to fully dismantle the international court in question.

They explore this argument drawing on case studies throughout the region, highlighting 
in various ways the contrast between the African Union’s (AU) response to controversial 
ICC decisions and more localized responses to decisions from regional courts, including the 
Southern African Development Community (SADC) Tribunal, the Economic Community of 
West African States (ECOWAS) Community Court of Justice (ECCJ), and the East African 
Court of Justice (EACJ).

In Saving the International Justice Regime, Courtney Hillebrecht provides a comprehen-
sive overview of what backlash against international courts looks like, and what motivates 
states to engage in backlash politics. She uses an in-depth analysis of how international 
courts derive their authority to contextualize what backlash is. Hillebrecht then develops 
a typology of backlash—withdrawal, advancing alternative justice mechanisms, imposing 
financial or bureaucratic restrictions, and challenging court doctrine—which is designed to 
capture the spectrum of behaviours targeting the sources of court authority (Hillebrecht 
2021: 24). These manifestations of backlash, she argues, are produced by four primary fac-
tors: courts’ dependence on states for support (structural dependence), normative discon-
tent and division around the role of courts (normative schisms), the domestic ‘distributional 
consequences’ of international adjudication (domestic consequences), and a state’s prospect 
of using additional repression in the future (Hillebrecht 2021: ch. 2).
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Drawing on comparative case studies across three international justice institutions—the 
European Court of Human Rights (ECtHR), the Inter-American Human Rights (IAHR) 
system, and the ICC—Hillebrecht highlights both the reasons for and process of state 
engagement in backlash politics. She explores the politics of withdrawal through analysis 
of Peru’s, Venezuela’s, and Colombia’s approaches to the IAHR system, and outlines the 
process of trying to replace international courts by analysing the AU’s efforts to replace 
the ICC with a regional court and Venezuelan efforts to replace the Inter-American Court 
of Human Rights. She investigates the more subtle forms of backlash, including efforts to 
target courts using their budgets and attempts to implement bureaucratic reforms, as well 
as efforts to dilute the domestic impact of courts by making doctrinal challenges. While the 
IAHR system and the ICC became targets of budgetary and bureaucratic backlash efforts, 
doctrinal challenges were particularly aggressive against the European Court of Human 
Rights, first by Russia, then by the UK and Denmark. In each set of case studies, Hillebrecht 
presents the analysis through the framework she proposes, outlining how and why the rel-
evant manifestation of backlash developed, and the implications of it for courts and their 
legitimacy.

Building on the work of Hillebrecht and Brett and Gissel, Franziska Boehme’s State 
Behavior and the International Criminal Court expands beyond the question of backlash 
exclusively, instead exploring the entire spectrum of state approaches to the ICC. By simul-
taneously narrowing the scope to focus on a singular court and broadening the theoretical 
framework to include the full range of state behaviour, Boehme provides further context for 
understanding the complexity of African state policies towards international courts.

The central question of the book is what explains variation in state behaviour towards the 
ICC in Africa? To answer the question, Boehme first draws on existing literature to develop 
a typology of state behaviour, ranging from consistent compliance, or ‘full compliance with 
all court requests’ to backlash, or ‘extraordinary resistance to curtail court jurisdiction or 
transform the court’ (Boehme 2022: 23). Between these two extremes lie states that comply 
with some requests and not others, and those who push back within the system. While some 
African states sit at the extremes, like Mali (consistent complier) and Burundi (backlasher), 
most state behaviour is consistent with the more moderate approaches. Moreover, Boehme 
argues that state behaviour is selective: decision-making about how to engage with the ICC 
depends on the particulars of each situation, case, and/or Court request. As such, there is 
often variation in individual state behaviour within and between specific cases.

But why do states take these different approaches to the ICC? The crux of Boehme’s 
argument is that states decide their level of cooperation based on the costs and benefits of 
cooperating. These costs ‘stem from the international court’s actions and their potential 
effects on domestic politics’, and variation in these costs are driven primarily by the target 
of the action—whether the individual in question is affiliated with the government—and 
the type of action requested (Boehme 2022: 27). In many ways this argument is intui-
tive: high visibility actions, like executing an ICC arrest warrant, that target government 
opponents are much less costly than similar actions that target allies. But Boehme’s empir-
ical chapters, which comprise case studies that draw on a combination of elite interviews, 
text analysis, and close readings of official documents, present evidence of a much more 
nuanced decision-making process than previous work on state cooperation with the ICC.

Each of these pieces provides new insights into the politics of cooperation and backlash 
against international courts. They present evidence across regional and institutional con-
texts to show how and why states have pushed against, and at times outright rejected, the 
development of a broader international justice regime. Nonetheless, one case study in par-
ticular stands out as especially relevant for highlighting the insights of each work: Sudan, 
the AU, and the ICC. Each book addresses some aspect of the Sudan case, in part because 
for many it is a canonical example of backlash efforts and because, as Boehme deftly notes, 
it has spurred a broader set of narratives about the ‘ICC against Africa’ and ‘Africa against 

D
ow

nloaded from
 https://academ

ic.oup.com
/jhrp/advance-article/doi/10.1093/jhum

an/huae003/7613914 by guest on 26 February 2024
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the ICC’ (Boehme 2022: 16). Furthermore, the Sudan case highlights the differences in 
understanding about the source of backlash and cooperation in Africa.

  1.  The case of the International Criminal Court in Sudan
For Brett and Gissel, the underlying motivations for states to engage in backlash behaviour 
are varied: they could be genuine or cynical. Regardless of the ‘why’ for individual states 
or leaders, Brett and Gissel point out that the process of legitimating backlash behaviour 
in the region has come to rely on states presenting international court decisions as funda-
mentally in conflict with regional norms that serve as a basis for understanding statehood. 
In the broader international arena, African states rely on the norm of sovereign equality, 
which essentially demands that there should be equal participation in the management of 
international affairs (Brett and Gissel 2020: 7).

They argue that the violation of this principle is precisely why the ICC has been the 
central nexus of backlash in Africa. In doing so, they challenge the idea that Africa was 
ever normatively committed to the idea of international criminal justice per se. Instead, 
they suggest that Africa supported the ICC because African governments wanted to be 
seen as equal participants in an international legal regime ‘built on state consent, inde-
pendence from major power politics, and horizontal relationships to national courts’ (Brett 
and Gissel 2020: 35). Backlash has thus been legitimized through critiques of the formal 
inequalities embedded in the Rome Statute, which highlight international double-standards 
and the limits to which Africa can ‘participate equally in international affairs’ (Brett and 
Gissel 2020: 43). More specifically, backlash has increasingly come to centre on two con-
cerns: the relationship between the Court and the UN Security Council, and the violation 
of sovereign immunity.

The tipping point for backlash was the ICC’s involvement in the Situation in Darfur, the 
product of a UN Security Council referral.2 The subsequent issuance of an arrest warrant 
against then-Sudanese President Omar al Bashir ultimately led to African states engaging in 
several types of backlash against the Court, including efforts to expose the politicization of 
the Court, sustained and coordinated non-cooperation with the Court, and threats of mass 
withdrawal from the Rome Statute.

For Brett and Gissel, however, the process by which African states justified their mobi-
lization for backlash is critical for understanding backlash politics in the region. Those 
resistant to the Court pointed to the institution’s targeting of Africans to make claims about 
the Court’s role as a neocolonial institution. In doing so, states emphasized the ways the 
ICC was ‘functioning to reinforce rather than undermine an unequal world order’ (Brett 
and Gissel 2020: 42). When the UN Security Council first ignored, then refused, requests 
from a united African Union to defer the Court investigation, states further legitimized 
their backlash behaviour by pointing to the relationship between the ICC and the Security 
Council as evidence of global inequality.

For Boehme, backlash, like all other forms of compliance/noncompliance, has been about 
regime costs, in particular very high regime costs in the wake of Court decisions on who 
to target and what kind of cooperation they want. The implications of this argument are 
that African states writ large are not backlashers. Instead, ‘most African states are partial 
compliers’—they may engage in backlash behaviour against the ICC in some instances 
but cooperate in many others (Boehme 2022: 24). The key is whether complying with the 
request, such as arresting a sitting head of state, presents the regime in question with high 
costs.

Most African member states support the ICC most of the time, both in terms of direct 
cooperation with Court requests, and in terms of public statements of support for the ICC. 

2  The term situation is used to describe the set of events in a particular area under preliminary examination 
or investigation by the ICC Prosecutor’s Office. An investigation into a given situation (e.g. the Situation in 
Darfur, Sudan or the Situation in the State of Palestine) may result in any number of individual cases.
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This is in part because African states have ‘separated … controversial cases from other ICC 
cases in which cooperation meant little political controversy’ (Boehme 2022: 78). One of 
the primary deviations from this general practice of cooperation began in 2010, when the 
ICC issued an arrest warrant for Omar al Bashir.

Boehme argues that the al Bashir case—a clear example of regional noncompliance with 
the Court—presented African regimes with high costs. In her discussion of the al Bashir 
case, Boehme departs from a discussion of regime costs as primarily a function of inter-
nal politics, explaining that cooperation with certain kinds of ICC requests can pose high 
costs even if the target of the request is a foreign actor: cooperating with requests targeting 
foreign governments ‘may affect alliances or run counter to foreign policy preferences … 
it could even mean armed conflict with a suspect’s government’ (Boehme 2022: 29). She 
suggests that this is precisely what occurred throughout Africa prior to al Bashir’s ouster: 
other states in the region—even those that otherwise cooperated with the ICC—refused to 
arrest Omar al Bashir because his position as a sitting head of state raised concerns about a 
conflict between cooperation and AU regional policy, as well as more specific security and 
strategic interests. For example, South Africa, which had long been a vocal supporter of the 
Court in the region, saw cooperation as contradictory to its foreign policy interests, which 
emphasized regional peace and security and had ‘increasingly focused on continental inte-
gration and progress’ (Boehme 2022: 100). South Africa cooperating with the ICC arrest 
warrants would thus have run counter to these more central foreign policy concerns and 
posed significant costs to the government.

In some ways, Hillebrecht’s analysis of the Sudan case highlights components of both 
Boehme’s and Brett and Gissel’s arguments by pointing to both normative schisms and the 
domestic distributional consequences of ICC activities, among other factors, to explain the 
politics of AU backlash against the Court in the wake of the al Bashir arrest warrant. She 
explains that

[the] AU’s dissatisfaction with the ICC has been a direct result of normative discontent 
among Rome Statute member states, especially with respect to head of state immunity. 
There is no domestic consequence of international adjudication quite so significant as 
indicting, arresting, and trying sitting heads of state (Hillebrecht 2021: 96).

In this sense, there is cohesion between Hillebrecht and the other two works in identi-
fying the causes of backlash, including underlying motivations like high regime costs, as 
Boehme suggests, and more proximate sources of mobilization like the normative divides 
outlined by Brett and Gissel.

But while there is cohesion in identifying the causes and process of backlash, Hillebrecht 
centres a particular manifestation of backlash in her analysis, namely, AU efforts to create 
a regional alternative to the ICC while calling for mass withdrawal from the Rome Statute. 
Since the arrest warrants against Omar al Bashir were issued, AU member states have rou-
tinely pushed to establish the African Court of Justice and Human Rights, which would 
result from combining several other regional courts and expanding the jurisdiction of the 
new institution. This new regional court would, in theory, replace the ICC with something 
more localized, and thus more responsive to the demands of African states.

However, as all three books note, efforts to establish a regional alternative to the ICC 
have been slow to progress. Why? As both Hillebrecht and Boehme highlight, the pub-
licly unified stance of the AU masks the substantial variation in member state approaches 
to the ICC: while some states seek to undermine the Court, others are more varied in 
their approaches, and still others actively support the Court.3 The competing interests 

3  See also Ba (2020) for additional analysis on the motives of some African states to remain states party to 
the Rome Statute.
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of individual AU member states have thus undermined the regional politics of backlash 
against the ICC.

As the Sudan case highlights, the different arguments about the causes and process of 
backlash have different implications for understanding concerns about the role of interna-
tional courts for Africa and beyond: they can impose high regime costs, clash with regional 
norms, and even create existential anxieties about the contemporary world order. So how 
can advocates for human rights and international courts go about ‘saving’ the international 
justice regime? More specifically, what might be the ICC’s role in addressing the causes of 
backlash and/or mitigating the underlying concerns that contribute to it? In some ways, the 
implications of the Boehme, Hillebrecht, and Brett and Gissel books again converge to sug-
gest that the solution to backlash is at least in part to deepen commitments to international 
law rather than to abandon it all together.

Boehme describes explicitly how the Court has responded to backlash efforts: it has 
‘adapted at the margins’ by, for example, actively engaging with African states by holding 
seminars and regularly visiting member states to discuss cooperation (Boehme 2022: 37). 
It has also begun to explicitly consider practical matters like the likelihood of state cooper-
ation when deciding which cases to prioritize. However, the ICC has primarily focused on 
conducting business as usual, remaining resilient by justifying its existence as a purely legal 
institution. Boehme notes that this emphasis on pure legality is ‘a useful fiction’, and follows 
scholars like Nouwen (2013), Clark (2018), and Ba (2020) in pointing to the political reali-
ties of ICC investigations, namely, its reliance on states for cooperation (Boehme 2022: 41). 
Nonetheless, an implication of Boehme’s findings is that the very frameworks that constrain 
the ICC can also insulate it from more sustained backlash behaviour.

Hillebrecht is more explicitly prescriptive, explaining that the best way to proceed is 
for international courts to manage public opinion, improve their performance as judicial 
institutions, and reaffirm the fundamental norms that underpin them (human rights and 
criminal accountability norms). Many of these recommendations are centred around the 
idea that international courts must legitimize and make their work legible to international 
stakeholders. These efforts can help to counter the narratives that develop around backlash, 
both among the general public and in the international political arena.

Finally, while Brett and Gissel do not explicitly address how to deal with backlash, an 
implication of their findings is that acknowledging the politics operating in the background 
of international courts—and more explicitly incorporating African states into those poli-
tics—may limit the kinds of claims made by those seeking to mobilize in pursuit of back-
lash. This could mean making courts like the ICC more beholden to African states, but it 
could also mean making courts more independent of the UN Security Council and Western 
powers.

These forward-looking solutions are thus in line with a growing research area on how 
international courts, especially the ICC, legitimate themselves to their dissenters while giv-
ing their proponents the necessary tools to advocate for their interests. In particular, recent 
work in political science and law has focused on the role that complementarity—a legal 
principle-turned normative framework about the ICC’s place in the global justice endeav-
our—can play in deepening the Court’s legitimacy and improving its impact.4 The results 
overall have been mixed. There is evidence that the promise of complementarity, of staving 
off ICC intervention by implementing domestic accountability, can at times lead domestic 
stakeholders to commit to hold perpetrators of atrocities accountable at home (Bates 2023; 
Nouwen 2013). However, the complementarity turn has had a limited normative impact: 

4  While complementarity in international justice has taken on myriad meanings since the Rome Statute 
entered into force (see, e.g., Nouwen 2013 and Chaudoin and Zvobgo, forthcoming), the underlying legal princi-
ple is that the ICC can only find a case admissible if the state in question is deemed ‘unwilling or unable genuinely 
to carry out the investigation or prosecution’ (Rome Statute of the International Criminal Court 1998: Article 
17(1)(a)).
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discussing the ICC’s mandate in terms of complementarity rarely sways public opinion 
about the Court (Chaudoin and Zvobgo, forthcoming), and may instead distract from its 
anti-impunity goals by centring things like capacity building or trial outcomes over the 
process used to get there (Labuda 2023). By centring the concerns and decision-making 
processes of states in their interactions with international courts, Africa and the Backlash 
Against International Courts, Saving the International Justice Regime, and State Behavior 
and the International Criminal Court can provide important insights for scholars and prac-
titioners active in this debate.

Conflict of interest
None declared.

References
Abebe, D. 2014. I.C.C’.s Dismal Record Comes at Too High a Price. New York Times. 14 December. 

https://www.nytimes.com/roomfordebate/2014/12/11/do-we-need-the-international-criminal-court/
iccs-dismal-record-comes-at-too-high-a-price (referenced 1 October 2023).

Akhavan, P. 2013. The Rise, and Fall, and Rise, of International Criminal Justice. Journal of International 
Criminal Justice 11(3): 527–36.

Ba, O. 2020. States of Justice: The Politics of the International Criminal Court. Cambridge: Cambridge 
University Press.

Bates, G. 2023. Threats and Commitments: International Tribunals and Domestic Trials in Peace 
Negotiations. Unpublished manuscript.

Boehme, F. 2022. State Behavior and the International Criminal Court: Between Cooperation and 
Resistance. Routledge.

Brett, P., and L. E. Gissel. 2020. Africa and the Backlash Against International Courts. London, UK: 
Bloomsbury Publishing.

Carter, S. 2023. South Africa Moves to let Putin Attend BRICS Summit Despite ICC Arrest Warrant over 
Ukraine war. CBS News Online. 20 May. https://www.cbsnews.com/news/south-africa-vladimir-pu-
tin-icc-arrest-warrant-ukraine-war-brics-immunity/ (referenced 1 October 2023).

Chaudoin, S., and K. Zvobgo. Forthcoming. Complementarity and Public Views on Overlapping 
International and Domestic Courts. Jourmal of Politics.

Clark, P. 2018. Distant Justice: The Impact of the International Criminal Court on African Politics. 
Cambridge: Cambridge University Press.

Ford, S. 2023. Funding the ICC for its Third Decade. In C. Stahn (ed.), The International Criminal Court 
in its Third Decade. Leiden, Netherlands: Brill.

Hillebrecht, C. 2021. Saving the International Justice Regime. Cambridge: Cambridge University Press.
Human Rights Watch. 2022. ICC: Afghanistan Inquiry Can Resume. 31 October https://www.hrw.org/

news/2022/10/31/icc-afghanistan-inquiry-can-resume (referenced 1 October 2023).
Labuda, P. I. 2023. International Criminal Tribunals and Domestic Accountability: In the Court’s Shadow. 

Oxford: Oxford University Press.
McBrien, T. 2023. Where Does the ICC Palestine Investigation Stand? Lawfare. 16 October. https://www.

lawfaremedia.org/article/where-does-the-icc-palestine-investigation-stand (referenced 20 October 
2023).

Nouwen, S. M. 2013. Complementarity in the Line of Fire: The Catalysing Effect of the International 
Criminal Court in Uganda and Sudan. Cambridge: Cambridge University Press.

Rome Statute of the International Criminal Court. 1998.

D
ow

nloaded from
 https://academ

ic.oup.com
/jhrp/advance-article/doi/10.1093/jhum

an/huae003/7613914 by guest on 26 February 2024

https://www.nytimes.com/roomfordebate/2014/12/11/do-we-need-the-international-criminal-court/iccs-dismal-record-comes-at-too-high-a-price
https://www.nytimes.com/roomfordebate/2014/12/11/do-we-need-the-international-criminal-court/iccs-dismal-record-comes-at-too-high-a-price
https://www.cbsnews.com/news/south-africa-vladimir-putin-icc-arrest-warrant-ukraine-war-brics-immunity/
https://www.cbsnews.com/news/south-africa-vladimir-putin-icc-arrest-warrant-ukraine-war-brics-immunity/
https://www.hrw.org/news/2022/10/31/icc-afghanistan-inquiry-can-resume
https://www.hrw.org/news/2022/10/31/icc-afghanistan-inquiry-can-resume
https://www.lawfaremedia.org/article/where-does-the-icc-palestine-investigation-stand
https://www.lawfaremedia.org/article/where-does-the-icc-palestine-investigation-stand

